Google 



This is a digital copy of a book lhal w;ls preserved for general ions on library shelves before il was carefully scanned by Google as pari of a project 

to make the world's books discoverable online. 

Il has survived long enough for the copyright to expire and the book to enter the public domain. A public domain book is one thai was never subject 

to copy right or whose legal copyright term has expired. Whether a book is in the public domain may vary country to country. Public domain books 

are our gateways to the past, representing a wealth of history, culture and knowledge that's often dillicull lo discover. 

Marks, notations and other marginalia present in the original volume will appear in this file - a reminder of this book's long journey from the 

publisher lo a library and linally lo you. 

Usage guidelines 

Google is proud lo partner with libraries lo digili/e public domain materials and make them widely accessible. Public domain books belong to the 
public and we are merely their custodians. Nevertheless, this work is expensive, so in order lo keep providing this resource, we have taken steps to 
prevent abuse by commercial panics, including placing Icchnical restrictions on automated querying. 
We also ask that you: 

+ Make n on -commercial use of the files We designed Google Book Search for use by individuals, and we request thai you use these files for 
personal, non -commercial purposes. 

+ Refrain from automated querying Do not send automated queries of any sort lo Google's system: If you are conducting research on machine 
translation, optical character recognition or other areas where access to a large amount of text is helpful, please contact us. We encourage the 
use of public domain materials for these purposes and may be able to help. 

+ Maintain attribution The Google "watermark" you see on each lile is essential for informing people about this project and helping them find 
additional materials through Google Book Search. Please do not remove it. 

+ Keep it legal Whatever your use. remember that you are responsible for ensuring that what you are doing is legal. Do not assume that just 
because we believe a book is in the public domain for users in the United States, that the work is also in the public domain for users in other 

countries. Whether a book is slill in copyright varies from country lo country, and we can'l offer guidance on whether any specific use of 
any specific book is allowed. Please do not assume that a book's appearance in Google Book Search means it can be used in any manner 
anywhere in the world. Copyright infringement liability can be quite severe. 

About Google Book Search 

Google's mission is to organize the world's information and to make it universally accessible and useful. Google Book Search helps readers 
discover the world's books while helping authors and publishers reach new audiences. You can search through I lie lull lexl of 1 1 us book on I lie web 
al |_-.:. :.-.-:: / / books . qooqle . com/| 



• * 



v.. 




^ 7 



Ahy s.'.:i^ 



• ——■<.****.**+*•■*■+"' 




/ / ■ 

Gw.u.k; 
100 

ft A£>- A. 

\ 



- 






REP O'R'T S 

CASES 

, ARCHED AND DBTEBKINED IW 

THE COURT OF EXCHEQUER; 

FROM 

MICHAELMAS TERM, 86 GEORGE III. 

TO 

I TRINITY TERM, 37 GEORGE III. 



By ALEXANDER ANSTRUTHER, 

Of Lincoln' t Inn, Barrister at Law. 

Sterna mitlon. 

VOL. III. 



PRINTED FOB W. CLARKE AMD SONS, LAW BOOKSELLERS, 
POKTOBAL-STBEET, LINCOLN'S INN. 







*• Hint, St. StputChrt't, Lm4oh. 



INDEX OF CASES 



REPORTED IN 



THE THIRD VOLUME. 



A, 

FAG*. 

Abergavenny (Lord) v. Thomas, 668 n. 

Andrews v. Berry, - . 634 

Anstie v. Mason, * - 833 

Appleby, The Attorney General v. 863 

Appleby v. Smith, - .- 865 

Archdeacon v. Bowes, - 752 

Athol (Dutchess of,), Jeffery v. 865 n. 

Atkinson, Johnson v. - 198 

Attorney General v. Appleby, - 863 

Attorney General v. Bolton, - 820 

Attorney General v. Brown, - 720 

Attorney General v. Denham, . 805 

Attorney General v. Ferris, - 871 

Attorney General v. Henderson, - 714 

Attorney General t>. Richards, - 753 

Attorney General v. Roote, - 725 



Bainbridge, Greaves v. 
Baldwin v, Malo, 



A2 



870 «. 
8S5 



iv INDEX OF CASES REPORTED. 





PAGE. 


Barber, The vKing v. 


717 


Baring, Sheddeti v. - - 


880 


Barker, Corbett v. - 


755 


Barker, Knott v. 


896 


Barnard v. Flint, 


733 ». 


Barnard, Garnons v. • 


926 


Batley, Cadwallader v. 


627 


Beachcroft v. Gordon, 


686 


Beard, Chapman v. . - 


942 


Belfast (Lord), Geast v. 


749 n. 


Bellamy, The King v. 


898 


Berry, Andrews v. 


634 


Biddeford v. Partridge, 


646 


Black well, Boyer v. 


656 


Blake v. Jones, - - 


651 


Blencoe, Petre (Lord), r. 


945 


Blyth, Buckler v. 


779 


Bolton, The Attorney General v. 


820 


Bowes, Archdeacon v. 


752 


Bowman, Mathews v. 


727 


Boyer v* Black well, 


656 


Brook v. Wentworth, 


881 


Brown, The Attorney General v. 


720 


Buckler v. Blyth, 


779 


Buckler, Somerville v. ■ ~ 


658 


Burgoyne, Whittingham x. 

C. 

* 
Cadwallader v. Batley, 


900 


627 


Calliford, Longman v. 


645,807 


Cargill, St. John v. 


933 


Cawood, Wilkinson t\ 


905 


Chapman v. Beard, 


942 



• •■ 



* 



INDEX OF CASES REPORTED. 

PAGE, 

Chapman, The King v. - 811 

Chaytor v. Trinity Coliege, - 841 

Clarke, Ord v. - - 638 

Clayton, Roberts v. - < 715 

Collyer v. Howes, . - - 954 

Corbett v. Barker, • - 755 

Corbyn, Wells v. - 648 

Cowan v. Philips, - 843,937 

Cresy, Pullen v. - 830 

Croft, Folkingham v. - 700 

Curgenven v. Peters, - 751 



D. 



Daubeney, Harris v. - 717 

Dawson, Parry v. - 710 

Dawson, Rootham v. - - 859 

Decker, The King v. - 862 

Denbam, The Attorney General v. 805 

Denn on dem. Mel lor v. Moor, - 781 

Donnegal (Lord), Smallbrook v. 647 

Drawater, Walker v* - - 680 

Durand, Hart v. - 684 

Durant, Potts v. 789 

Durrand, Ex parte, - - 743 



E. 

Earner, Jones v. * » 675 

Edgar v. Miller, - - * 936 

Edwards, Nagle v. - 702 

Edwards, Thomas v. - 804 



VI 



INDEX OF CASES REPORTED. 



Faithful v. Hunt, 

Fawcett t;. Gee, 

Ferris^ The Attorney General v. 

Field v. Mostyn, 

Flint, Barnard v. 

Folkingham v. Croft, 

Franklin v. Spilling, 

Franklin v. Gooch, 

Fry, The King t>. 



PAGE. 

751 

9i0 
871 
831 n. 
733 n. 
700 
760 
682 
718 n. 



G. 



Gardner v. Walker, 

Gamonsv. Barnard, 

Garnons, Penfice v. 

Gartside v. Gartside, 

Geast v. Lord Belfast, 

Gee, Fawcett v. - -, 

George's (St.) Hanover Square, King v. 

Gill v. Mathews, 

Goldsmith v. Lord Sefton, 

Goldswaine, Johnson v. 

Gooch, Franklyn v. 

Goodtitle v. Lonsdown, 

Gordon, Beaehcroftr. 

Gore v. Williams, 

Greaves v. Bainbridge, 

Groves, Hare v. ~ 

Growsock v. Smith, 



935 

926 

821 

735 

749 n. 

910 

920 

879 

808 

749 

682 

937 

686 

653 

870 n. 

687 

877 



INDEX OF CASES REPORTED. 



Til 



H. 



Hall v. Machet, - * 

Hare v. Groves, 

Harris v. Daubeney, 

Harrison's case, 

Hart v. Durand, 

Henderson, The Attorney General v. 

Holland, Jacques v. 

Howes, Collyer v. 

Hunt, Faithful v. 

Hutton, Wedlake v. 



PAGE. 

915 

687 
717 
836 
684 
714 
654 
954 
751 
633 



J. 



Jacques v. Holland, 

Jeffrey v. the Dutchess of Athol, 

Jenkinson v. Pepys, Bart. 

Johnson v. Atkinson, 

Johnson v. Goldswaine, 

Jones, Blake v. 

Jones v. Earner, 

Jones v. Martin, 

Jones v. Price, 



K. 



654 

865 n. 

835 

798 

749 

651 

675 

882 

924 



King, Wharton v. 659 

The King v. Barber, - - 717 

— — . ©.Bellamy, - 898 

— : v. Chapman, - 811 

v. The Commissioners of the 

Navy, - - 858 



YiU 



INDEX OF CASES REPORTED. 



PAGE. 

The King v. Decker, - - 862 

v. Fry, - - 718 

*- v. Pickman, - - 852 

•. — v. St. George's, Hanover Square 920 

v. Wimbledon, - 855 

Kirby v. Sadgrove, - - 892 

Knott v. Barker, - - 896 



L. 



Lee, Nichols v. 


* •» 


940 


Lewis v.Morgan, 


* 


769 


Liddle, Lisle v. 


- 


649 


Lisle v. Liddle, 


— • 


649 


Liverpool, London v. 


- / 


738 


London v. Liverpool, 


- 


738 


Longman v. Calliford, 


• 


645,807 


Lonsdown, Goodtitle v. 


937 




M. 




Machet, Hall v. 


• m 


915 


Mataj Baldwin v. 


- 


835 


Martin, Jones v. 


- 


882 


Mason, Anstie v. 


- 


833 


Mathews v. Bowman, 


- 


727 


Mathews, Gill v. 


- 


879 


Meek, Merrit v. 


- 


656 


Mentill v. Payne, 


- 


923 


Merrit v. Meek, 


- 


656 


Miller, Edgar v. 


«t 


926 


Millar, VTorral v. 


- 


632 


Moor, Denn on dem. Mellor v. 


781 



INDEX $F CASKS REPORTED. 



ix 



Morgan, Lewis v. 
Mostyn, Field v. 
Mutloe v. Smith, 



PAGE. 

769 
831 n. 
709 



Nagle v. Edwards, 
Nichols v. Lee, 
Nichols v. Philips, 



N. 



702 
940 
636 



Ord v, Clarke, 
Oseland v. Oseland, 



O. 



638 
628 



Pickman, The King v. 
Pan ton, Patton v. 
Parry v. Dawson, 
Partridge, Biddiford v, 
Patton v. Pan ton, 
Payne, Mentill v. 
Peach, Routh v. 
Penrice v. Garnons, 
Pepys, Jenkinson v. 
Peters, Cungenven v. 
Petre (Lord) v. Blencoe, 
Philips, Cowan v. 
Philips, Nichols v. 
Philips, Speed v. 
Potts v. Durant, 



852 
651 
710 
646 
651 
923 
637 
821 
835 
751 
945 
843, 937 
636 
732 
789 



INDEX OF CASES REPORTED. 

i 

PAGE. 



Price, Jones v. 


924 


Pullen v. Cresy, 


830 


R. 




Richards, The Attorney. General v. 


753 


Roberts v. Clayton, 


715 


Roote, The Attorney General v. 


725 


Rootham v. Dawson, 


859 


Routh v. Peach, 


637 


S. 
Sadgrove, Kirby v. 


892 


Scarr v. Trinity College, 


760 


Sefton (Lord), Goldsmith v. 


808 


Shedden v. Baring, 


880 


Smallbrook v. Lord Donnegal, 


647 


Smith, Appleby v. - 


865 


Smith, Growsock v. - - 


877 


Smith, Mutloe v. 


709 


Sommerville v. Buckler, 


658 


Speed v. Philips, 


732 


Spilling, Franklin v. 


760 


St. John v. Cargill, 


933 


Staniforth, Tarleton v. 


707 


Stevens, Stone v. * 


636 


Stone v. Stevens, 


636 


Stubbing, Tennant v. 


640 


T. 




Tarleton v. Staniforth, 


707 


Tennant v. Stubbing, 

• 


640 



INDEX OF CASES REPORTED. xi 

PAGE. 

Thomas, Abergavenny (Lord) v. - 668 

Thomas v. Edwards, - * 804 

Trinity College, Chaytor v. - 841 

Trinity College, Scarr v. 760 

Turner v. Williams, - - 829 



W. 

Walker v. Drawater, - - 680 

Walker, Gardner v. - • 935 

Walker v. Webb, - - 941 

Webb, Walker v. - - 941 

Wedlake v. Hutton, - - 633 

Wells v. Corbyn, - - 648 

Wentworth, Brook v. - - 881 

Wharton v. King, - - 659 

Whitchurch v. Whiting, - - 791 

Whiting, Whitchurch v. - 791 

Whittiiigham t^Burgoyne, - - 900 

Wilkinson v. Ca\?ood, - - 905 

Williams, Gore v. - - 653 

Williams, Turner v. 829 

Wimbledon, The King v. - 855 

Woolaston v. Wright, - - 801 

Wood v. Wray, 838 

WorraU. Miller, - - 632 

Wray, Wood v. - - 838 

Wright, Woolaston v. 801 



INDEX OF CASES 



CITED IN 



THE THIRD VOLUME. 



A. 



PAGE. 

Abney, Lord Bath v. 670 

Abney v. Millar, - - 824 

Abraham, Allen v. - - 673 

Allen v. Abraham, - - 672 

Angove, Dungey v. - - 799 

Atkinson v. Matteson, * 676-8 

Astle v. Grant, - - 663 

Ayne v. Ayne, - - 906 

Aynscombe, Frederick v. - 648 

B. * 

Baddeley v. Leppingwell, • 787 

Bales, Crab v. 663 

Barry v. Edgeworth, - - 782 

Bath (Earl of) v. Abney, - 670 

Belfour v. Weston, - 688, 697 

Bevan q. t. ^..Williams, - 942 

Birch, Watson v. - - 657 

Birch v. Wright, - - 712 



xvi INDEX OF CASES CITED. 

« 

PAGE. 

Grower v. Gower, - * 656 

Grafton (Duke of) v. Horton, 663, 668, 672, 674 
Grant, Astle v.. - - 663 

Gumley v. Falkingham, - - 916 



H. 



Hall v. Hall, - - 890 

Hammond, Hobart v. 662 

Haneington v. Ducbatel, - 904 

Hare v. Medcraft, - - 824 

Harris v. Stapleton, * - 871 n. 

Hart v. Sanders, - - 865 n. 

Hay, Henderson v. - - 700, 701 

Heapy v. Parris, - 680, 682 
Heathcote v. Paignon, - ' * 733, 734 n. 

Henderson v. Hay, - - 700, 701 

Hill v. Bolt, - 654 

HilU, Stowell, - - 906 

Hird, Hutcbins v. - 654 

Hitch in v. Campbell, - - 906 

Hobart v. Hammond, - - 662 

Hoddesdon, Jack man v. - 662 

Hopewell v. Ackland, - - 783 

Horner v. Moor, - - 817 

Horton, Duke of Grafton v. 663-8, 672-4 

Hoskins, Ford v. 663 

Houlditch, Johnson v. - 628 

Huckle v. Money, - - 809 

Humpage, Isaacs v. • 658 

Hutcbins v. Hird, - - 654 



INDEX OF CASES CITED. ivii 



J. 



PAGE. 

Jackman v. Hoddesdon, - 662 

Jackson v. Duchaire, - - 912 

Jackson v. Lomax, - 912, 915 

Jackson, Middleton v. - 663 

Jansen, Fleetwood v. 635 

Jestons v. Brooke, - - 906 

Johnson v. Houlditch, * - 628 

Jones v. Sparrow, - - 809 

Isaacs v. Humpage, - - 658 



K. 

The King v. The Sheriff of Cornwall, 679" 780 
King v. Leith, - - 906 



Laches v. Haine, - 916, 917 

Lake v. Caufield, - - 648 

Langmead, v, - 682a. 

Law v. Law, - - 904 

Lewis v. Chase, - - 912 

Linnel, Spicer v. - - 654 

Lloyd v. Read, - 885 

Lloyd, Vaughan v. 776 

M. 

Manning, Ex parte, - - 877 

Mardiner v. Elliott, - - $Qg 
vol. in. [a] 



XV111 



INDEX OF CASES CITED. 



Marwood v. Turner, 
Matteson, Atkinson v. 
Merson v. Blackmore, 
Middleton v. Jackson, v 
Middleton v. Lord Onslow, 
Monke v. Butter, 
Monson, Chapman v. 
Morgan v. Scudamore, 
Morris v. M'CulIoch, 
Moses v. M'Farlane, 



PAGE. 

824 
676 8 
787 
663 
912,915 
947 
639 
663 
904 
906 



Newman v. Payne, 
Northey v. Burbage, 



N. 



774 
886 



O. 

Oxendon v. Lord Compton, 



887 



P. 



Palmer (Doe on dem. of) v. Richards, 784 

Parker v. Wall, - - 654 

Parris, Heapy v. - 680-2 

Payne, Newman v. 774 

Penruddock's case, - - 893 

Pickering v. Truste, - - 897 

Popham v. Lancaster, - 665 



Q. 



Quilter, Brown v. 



689, 693-7-8 



INDEX OF CASES CITED. xix 



R, 



PAGE. 

Rudstone v. Anderson, - 824 

Russel v. More, - - 916 



S. 

Sapsford v. Fletcher, - 907, 909 

Sandham, Doe v. ' - - 697^8 

Sayer v. C hay tor, - - 816 

Score v. The Lord Admiral, - 864 

Scudamore, Morgan v. - 663 

Small v. Brackley, x - - 912 

Smith v. Bromley, - - 912 

Smith v. Field, - - 712 

Smith v. Hodgson, - - 906 

Smith v. Tindall, - 783 

Spicer v. Linnel, - - 654 

Steadman v. Cox, - - 865 n. 

Stirling v. Lydiard, - - 826 



T. 

Talbot v. May, 916 

Tomkins v. Ladbroke, - - 890 

Turner v. Jennings, - - 890 

Tye, Callan v. 654 



V. 

Vaughan v. Lloyd, - - 776 

Vick x>. Edwards, - - 837 






XX 



INDEX OF CASES CITED. 



W. 



Y. 



PAGE. 



Wall, Parker v. 


- 


654 


Walmesley v. Booth, 


- 


. 774 


Watson v. Birch, 


- 


657 


Whitfchurch v. Goldincr, 


- 


800 


Whitehall v. Squire, 


- 


906 


Williams v. Flover, 


- 


648 


Willows' case, 


* 


662 


Willows v. Lydcott, 


- 


783 


Wind v. Jekyl, 


i 


826 


Wright, Birch v. 




712 



Yarbro', Ellis v. 



677*9 



? 



CASES 



ARGUED AND DETERMINED 



III TBI 



COURT OF EXCHEQUER, 



H» 



MICHAELMAS TERM, 

39 GEORGE III. 



Mr. Baron Hotham was unable to attend the 
Court in the beginning of this Term. 

■^— — ^W— — ' ■■ ■ ■ Wgp^E— — ■ i il l 



CADWALLADER V. BATLEY. Tuesday, 

10th November, 
1795. 

This was an action forwork and labour; the sum ^ * c , , 
9 The defendant 

claimed il. 10s.: the defendant paid 1/. II*. p»ia i/ n*.io- 

i . i * i . . /v. i r\ to c °" rt » which 

into court, which the plaintiff accepted; Dauncey the P uintiff«c- 
thereupon obtained a rule to shew cause why the «o? therefore 
plaintiff should not pay the costs, relying on thisjj*^*^** 
as an admission that the sum due was under 40s. «■■ under 40* 

Cause was shewn by Espinasse. — The defendant 
offered to pay us 1/. lis. with costs, — he cannot 
tyring- the money into court without that condi- 
tion. We have agreed to accept his offer; it is 
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•therefore mutually binding. An agreement to take 
less than the full demand does not admit the smaller 
sum to have been alone due. Besides, it does not 
l \ appear that the parties were amenable toany inferior 
jurisdiction, and the mere circumstance of the sum 
being under ±Qs. does not alone make the plaintiff 
liable in costs. 

■x 

He also produced affidavits of the sum due be- 
ing above 40s. and that the money paid in was ac- 
cepted upon collateral considerations. 

' Dauncey produced affidavits of the sum due be- 

ing only 1/. 1 \$. that no demand had ever been 
made, and that the defendant had always been ready 
to pay it ; he relied on Johnsonv. Houlditch, 1 Burr. 
67S. The condition of paying costs is a necessary 
part of .the offer to bring mopey into court. But it 
now appears, byj,he offer being accepted, th$$,this 
action ought never to have been commenced. % 

Macdonald, .Chief Baron. — The plaintiff may 
be inclined, from many circumstances, to accept 
less than his demand. It is therefore no admissioq 
of the sum accepted being the whole due. 

The rule was discharged- 



f^''i*L Oseland v. Oseland and Others. 



11 lb Atvcmbcr. 



TtHILIPMORRES being possessed of consider- 

able real and some personal estate, by his will 

gave " to his three daughters each 500/. to be paid to 
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** them severally within five years after his decease, , 
44 if they were then alive, or any issue lawfully be- . 
4C gotten of their several bodies, to be paid byhis son 
4C Thomas Morres, the interest of the three sums of 
" 5001. to be paid from his decease at 4 per cent, per 
" annum, foras many years ashissonshouldchuse 
" to keep it in his hands of the five years to be ex- 
" pired; but if there should be no issue living from 
" any of the three daughters at the end of five years 
" after his decease, then his will was, 20/. should 
A€ be paid to that daughter or daughters, having no 
" living issue, during her natural life or lives, and 
" the several and respective sums of 500/. each, to 
" be paid to them so dying without issue, should 
" be equally divided between the survivors or their 
" issue, share and sh&re alike, the issue or issues of 
" thedeceased parent to receive their parent's share 
u or shares;" subject to this charge, he gave all rt 
his real and personal property to his son. 

Oseland, the defendant, wasthehusbandofoneof 
the daughters, who died within five years after the 
death of the testator, leaving the plaintiff, her only 
child, her surviving. The son conveyed certain 
estates in discharge of thelegacieswithinfiveyears 
fromthedeath ofthe testator. Thedefendant Oseland 
conveyed his interest in the lands so conveyed to 
the defendant Duppa, as having vested in his 
wife under the will, immediately on the decease 
of the testator. The plaintiff claimed the said 
sum of 500/. as not having vested in his mother, 
but in him, by her dying before the expiration of 
the five years. ^ 

B 2 
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Burton and Alexander for the plaintiff. The 
wholeof this will is tobe taken together, forthesepa^ 
rate parts will otherwise be contradictory. By the 
first clause the legacy is payable within five years, in 
case of thedaughters or their issuebeing then alive; 
•—the word then shews that the, words within Jive 
years, mean, at the end of that period ; and the next 
clause making the son pay 4 percent, for so much of 
the five years as he should keep the money unpaid, 
merely relates to his liability from retaining the mo- 
ney ; it does not mean to describe the time of pay- 
ment, except by allowing him to discharge himself 
immediately. Ifthe daughterhas no issue at the end 
of five years, the share lapses, and she becomes en- 
titled to a different benefit, an annuity of : 20/. a 
year;-this excludes the idea of the legacy having 
vested in her.-r-The survivorship to the other 
daughters is only in case of one dying without is- 
sue within the five years. Then the last clause 
explains that this sum, which was not before vested 
in any person, does at the end of the five yearp 
vest in the issue of the deceased. 

P ember ton for the defendant Duppa ~-The legacy 
is to the daughters only, subject to the condition of 
their having children living at the time limited. It 
is clear that the son has an option of paving t^e le- 
gacy atany time within thefive years, if thedaughter 
shall then have issue; that is, at the time of such 
payment. And he did in fact pay it, by conveying 
the lease while the daughter was alive and had 
issue. He is to pay interest for the legacy for so 
many of the five years as it shall be unpaid ; then 
he might pay the legacy at the beginning of the pe- 
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tiod, and there must be somebody then capable of 
receiving it ; it must tie at that timea vested interest. 
This interest in the daughter is made subject to, 
the chance of being divested, in the event of her 
being alive without issue at the end of five years. 
If she dies without issue itt that period, it is pro- 
vided, that the shaTe shall survive to the otber 
daughters, and the benefit of survivorship is ex- 
tended to the issue of a deceased daughter. This 
clause does not relate to any interest in the origi- 
nal shaTe, which is given only to the mother. 

Macdonald, Chief Baron.— The will is inartifi- 
cially drawn, but the in tent of the testatorseems very 
clear: ifthefiveyears was njeantasa floating period, 
at any part of which the son had it in his option by 
payment to render the legacy- a vested interest, the 
testator would hardly afterwards use the words then 
alive; that reduces it to a definite period, the expi- 
ration of the five years. He goes on to give interest 
for so many of the five years to be expired^ as the son 
should keep it in his hands; the expiration of the 
five years is therefore clearly marked as the date of 
the legacybeingdue.lt is intended merelyasabenefit 
to the son that he is allowed to liberate himself from 
payment of interest by paying the money sooner. 
The will adverts to a want of issue at the end of five 
years, and gives an annuity only in that case ; then 
that is the period of the legacy vesting either in the 
mother, or in the issue in the case of her death. 
The general meaning of the testator seems to be 
this: Xf the daughter is alive, and has issue at the 
end of -five years, the legacy vests in her; if hsr 
issue only are then alive, in them. If she is 
then living, but without issue, she has only the an- 
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nuity. If she is then dead, without issue, it survrve9 
to theothersisters. The period of five years pervade* 
the whole, as limiting the period when it is to be 
determined which of the bequests is to take effect-, 

Perryn, Baron. — The will is very obscurely 
expressed, but when the whole is taken together, 
the meaning seems to be, that in case of any of the 
daughters being dead at the end of five years, but 
leaving issue who live to that time, the legacy vests 
in them. It is expressly said, that the issue shall 
take the share of the deceased parent, and this 
cannot be otherwise understood. 

Thomson, Baron. — The expressions of the will 
are obscure, but the construction put upon them 
by my Lord and my brother Perryn, seems to me 
to be the true one. The liberty to the son to pay 
the money before the end of five years, does not 
* necessarily imply that the legacy is vested Jbefore 
that time ; he might file a bill here in order to exo- 
nerate himself from payment of interest, and pfcy 
the money into Court to abide the event. 



Wednesday," WoRRAL V. Ml LLER. 

13th November. 



T 



his was a suit for tithes of the produce of a 
hot-house and other things. The defendant 
resisted the demand for tithes for the hot-house, 
but admitted the others to be due. 
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Benyon, for the defendant, moved for leave to pay 
into Court the value of the other tithes, with the 
costs of that part of the suit, and the plaintiff to 
proceed at his peril; comparing the case to pay- 
ment of money into Court on one count of a de- 
claration. 

Richards, contra. 

The Court refused to allow the motion unless 
on payment of the whole costs then incurred. 



WEDLAKE V. HUTTON. Wednesday, 

, ■ I8lb November. 

TgiLL of foreclosure stating the plaintiff to be en- 
titled to the equity of redemption of a mes- 
suage and forty acres of land held by the defend- 
ant as -mortgagee. 

Thedefendant pleaded an absolute title in himself, 
deducing his claim under the same conveyances set 
up by the bill. The plea stated the premises to con- 
sist of a messuage and tenement, (as it was deno- 
minated in the conveyances,) and averred, that they 
were the same which were meant by the bill. 

Shuter objected that there was no plea as to the 
forty acres; and that the plea being to the whole 
bill was bad. 

Plumer and Short for the plea insisted, that thct 
Word 4t tenement' 1 might relate toany land ; and the 
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averment of identity is a fact traversable, and! 
which the defendant is bound to prove. 

The Court thought this plea could not be consi- 
dered as relating to the forty acres of land; and 
over-ruled the plea. 



; i :.f 



Same day. ANDREWS V. BERRY. 



a bill lies to rpHEbill stated, that the defendant had obtained* 
of thewn*idera- promissory note from the plaintiff for money 
rltytfiettd^o won at P' a y> an ^ had commenced an action at law 
^yiort •tpH!^ y P on *'• The biH prayed a discovery, and that the 
■nd to h:** it note might be declared null, and that the defendant 

delirered op. 

might be decreed to deliver up the same, and might 
be restrained by injunction from negotiating it. 

The defendant demurred to the discovery and 
relief. 

Johnson in support of the demurrer argued, that 
this suit was not warranted by the statutes 9 An. 
c. 14., 18 G. 2. c. 34., or any other upon thissub- 
9 ject. Those statutes take two methods to prevent 
gaming; the one by declaring all securities formon^y 
'won at play null and void ; the other by giving an 
action to recover money lost at play and paid. In 
the latter easel it is enacted, by both these acts, that 
equity mayeofoeee* discovery upon thesubject,fcrid 
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proceed to pronounce a decree concerning it. This 
is contrary to the general rules of courts of equity, 
for it goes to assist a forfeiture in violation of the , 
contract of the parties. It is therefore to be taken 
strictly. The jurisdiction of equity is confined 
by the statutes to the case of money lost at play 
and paid, and the interference of equity being ex- 
pressly given in that case, negatives its extending 
to the other provisions of the statute? 

Burton and Lewis contra. Even before these sta~ 
lutes, one could not recover on securities given for 
gaming debts; 14 Vin. Abr* tit. Gaming (A). 
1 Salk. 344. Cwrtk. 366. 5 Mod. 175.; and equity 
interfered to avoid suqh securities. 14 Vin. tit. 
Gaming '(D). Cromer v. Chumpney, Toth. 8K 
Hubbard v. Lord C romp ton, Toth. 81. Sucklyn v. 
Morley, Toth. 84. Delabarr v. C*r, T&th. 86. 

Courts of equity have considered the law which 
awards securities for gaming transactions, as a re- 
gulation of public policy which ought to be encou- 
raged. Fleetwood v. Jansen, 2 Atk. 467. 

But, upon the general principles of equity, this 
security being void, we are entitled to a discovery 
of that fact, and to have the void security deli- 
vered up, 

Plumer, amicus cur ice, mentioned the case of 
Newman v. Franco, (ante, vol. 2. p. 519*) as ex- 
actly in point. ' ' V 

The Court on the authority of that cade, 
* Ovdr.tuled the demurrer. 



i 



F 
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uhwZJriJl. Nichols v. Philips and Others. 



18lh November. 



npHE plaintiff at lawdistrained;on replevin hemade 
three con usances for rent of the premises ; one 
as bailiff of Philips, the two others as bailiff of other 
persons. This bill stated that the plaintiff held the 
premises as tenant to Philips, who had received 
goods from him under stipulation that the plaintiff 
might retain the amount out of the rent. It also 
stated that Philips had since absconded in insol- 
vent circumstances, and prayed that the plaintiff 
might have liberty to retain the value of the 
goods out of the rent, and an injunction til) answer. 

Johnson moved for an injunction. 

The Court thought that the other cognizances 
could not be hung up till Philips should answer, 
and therefore refused the injunction. 



5C 



utl^^r. Stone «• Stevens. 



JfUSSEL moved to justify bail. 



Dauncetf objected that there were added bail, and 
that the notice of their being added and of their 
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justifying was given together He relied on the case 
in last Term, (vide ante, vol. 2. p. 564.) The prac- 
tice was, however, declared by the officers to be 
otherwise, and it appeared that that case was after- 
wards found to be contrary to the practice of the 
Court, and the advantage was accordingly waived. 



037 



Routh v. Peach. 



Wednesday, 
25th November. 



rpHis plea came on to be re-heard. In addition vi ^*SJ* ffol-9# * 

to the former statement it appeared, that by the 
award, the arbitrators directed thatthe partnership 
should, as between the partners, be considered as 
having ended at a day then past, and that the plain- 
tiff should be at the risk of all debts incurred sub- 
sequent to that day. The bill stated that the debts 
discharged by the plaintiff, and for a contribution 
to which this bill was filed, were incurred by the 
partnership. 

The Cow* thought that this might apply to debts 
incurred after theday fixed by the award, afterwhich 
the plaintiff was to stand to the risk of the debts ; 
from that day, as between the parties, the partnership 
was considered as dissol ved,bu t as between them and 
their creditors it still subsisted. The arbitrators pro- 
ceeded on a supposition that the partnership effects 
were sufficient to pay all demands up to that time, 
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and the Court will presume that that supposition 
was well founded until it is expressly negatived. 

The order was affirmed. 

Plicmer and Short in support of the plea ; Par-< 
tridge against it, 



■■ - * ' m ^ mmm ^^^Lm 



**" 



day* 



Ord v. Clarke. 



• Amodufpay. T N ^ 1S cause the defendant set up a modus to 
jibkbytbe M. cover p art f t jj e l anc j s f which tithes were 

owners of the r 

und covered by sought by the bill. The modus was payable by the 

K, it good. r *i r j 

owners ot the land. 

jBorlon objected that this was unreasonable, as the 
parson was thereby obliged to seek about for the 
person to pay himhismodusjnsteadof claiming im- 
mediately from the tenant either the modus or tithes 
in kind. Perhaps, where the tithes arise subsequent 
to the timeof the modus beingdue in each year, this 
remedy maybe open to him under the present modus; 
but for those tithes which annually arise before the 
time fixed for paying the modus, the parson has no 
compensation, unless he can find the landlord, 
there being no remedy against the tenant. 

Partridge and Johnson insisted that this might 

well be a fair and reasonable agreement at the time 
of its commenceraettt, before memory, when the 
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ownership of land was not subject to so much 
uncertainty and fluctuation as at present; pro- 
bably the parson then thought it more advantage- 
ous to have the landlord as his security than a 
poor tenant. 

Macdonald, Chief Baron. — Undoubtedly the 
parties might make this agreement on what terms 
they thought proper, and there seems nothing to 
render it impossible that the composition may 
have been entered into in the terms stated by the 
answer. The common practice is to make the 
occupier answerable: but,perhaps, the parties may 
have thought the other mode more beneficial in 
point of security; and we ought not nicely to 
weigh the validity of that judgment. 

The other Barons concurred, and Mr. B. Thomson 
mentioned the case of Chapman and Monson, 2 P. 
Wins. 573. as an authority that the Court ought not 
narrowly to investigate the reasonableness of a mo- 
dus, which presumes acomposition with consent of 
the parson, patron, and ordinary, before time of me- 
mory, although, perhaps, it may not now appear a 
wise provision for the interests of the parties in 
every respect. 

The modus was claimed id respect of divers pieces 
of land consisting of about 61 acres, parcel of an 
aneient estate called R. estate, consisting of 1500 
acres, covered by the modus. _ 

Burton objected that the land should have been 
set out by metes and bounds. 

The Court thought the description sufficiently 
certain. 



i 
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Tennant v. Stubbing. 



Stubble mown 
and uted at 
fodder or ma 
nure is not 
thbeable. 



PT^Hiswas a suit by the plaintiff as vicarof Higham 
in Suffolk, and lessee of the rectory, for an ac- 
count of several species of tithes. One point in 
the cause was, whether tithes were payable of 
stubble mowed and used as fodder. 



Burton and Bell insisted that tithes were due 
for the stubble, as they would have been for the 
straw, where the stubble is used in thesamemanner 
as straw. They relied on Burn's Ecclesiastical 
Law, tit. Tithes, c. 5. s. 5. 

Partridge and P ember ton contended that tithes 
are only due for the first cutting of the straw, and 
that like the aftermovvth of hay the stubble is not 
titheable. They insisted that the authorities 1 Roll. 
Abr. 641. 2 Inst. 652. had never been over-ruled, 
and that the note in Burn was a mistake. 

Macdonald, Chief Baron.— It appears that 
the stubble in question was partly used for fodder, 
and partly for manure ; so that the whole of it yas 
consumed in the husbandry; and it is not the 
case of a farmer leaving an unusual quantity of 
stubble to make a fraudulent profit of it. It is 
decided in the authorities cited from Lord Coke's 
Institutes, and from Rolle's Abridgment, that no 
tithes are due for such stubble. 

A doubt is suggested in Burn, on the general 
principle that tithes are due of every increase of 



* 
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*be land, and tbe modern practice of the courts of 
equity is said to be contrary to the old authorities : 
4>ut this seems to be a mistake; no case to that 
effect is mentioned in the books, nor exists in the 
memory of any person. The old authorities de- 
cided the point, which seems to have been at rest 
•ever sinee. 



/ Another question arose concerning: the mode of a custom of 

-.•„.l- i \ • .L . , . mi • • . t,thIn *» b y 

tithing wheat in the parish. I he answer insist- throwing wide 

ed on a custom of tithing by making up the wheat, sheaf, as the 

when cut, into equal sheaves, permitting the rector ^carrie^u* 

(to whom notice of carrying away the wheat was j^ gt ™^* OIIt 

first to be ffiven) to take every tenth sheaf, and in «> that the 

i I • i rector may 

case of his neglecting to attend for that purpose, compare them 

setting out for him every tenth sheaf as it was taken pans. 

to the cart employed in the removal of the wheat. Where by the 

custom notice 
of tithing is to 

The custom of the parish appeared to be to make be s'«™"» » n 

ii • * i_ i u • *u • hour's notice it 

up the sheaves into shocks or threaves, in the size not sufficient. 
of which uniformity was not regarded ; and that the 
tithes were never set out till each tenth sheaf came 
to the fork and was thrown aside for the rector, 
he having no other election or opportunity of 
judging of the fairness of his tithes, except by 
rejecting the tenth sheaf when about to be thrown 
aside for him, and taking the eleventh. 

The same practice was observed in this particular 
case. The wheat had been unequally shocked, and 
only one hour's notice of carrying it away was x 
given; the rector did not attend; every tenth 
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sheaf was thrown aside for him, and the sbeavec 
were sworn to have been equal ; be refused to ac- 
cept the tithes so set out, and tbey were left to rot 
upon the field. 

It was insisted for the rector that the customary 
modeof tithing, as proved, was illegal. It inessential 
in the mode of setting out tithes, that the rector 
shall havean opportunity of seeing the tithes separat- 
ed from the other nine parts, so as to compare theone 
with the other. Watson 55 1 .Whether they are set out 
in shocks or in sheaves, if the tithes are regularly set 
apart, hehas thisopport unity ; hecan see whether he 
has his proper proportion of shocks or sheaves, and 
whether thoseset out for tithes are of equal dimensi- 
ons with the others. Where the tithes are taken in 
sheaves,and all the ten parts are put by the farmer i nto 
unequal shocks, the rector can neither compare the 
size of his sheaves with the others, norcan h e calcu- 
late the number to which he will beentitled. He may, 
indeed, if he attends, observe the size of each sheaf, 
and take the eleventh instead of the tenth ; but if, 
by the order of putting the sheaves into the cart, the 
tenth is generally a small one, aqd therefore reject- 
ed, the rector will only have one eleventh part of 
. the corn instead of his tenth : besides, this abridges 
his opportunity of comparing them to the moment 
of carrying away the corn, whereas he is by com- 
mon law entitled to the whole space of time be- 
tween the cutting and carrying it away. 

Butif the custom were good, it has not been com- 
plied with. Notice must begiven to the rector; that 
implies reasonable no tice;bu tin the middleof harvest 
while the rector is engagedin tithing the other fields 
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and farms in the parish, and liable to be employed 
in the discharge of his religious duties, it is impos- 
sible that one hour can be sufficient notice. 

For the defendant it was argued, that the custom 
set up was good, and had been complied with. It 
is proved that the sheaves were equal, and that 
every tenth was thrown aside for the rector; then 
actual fraud is negatived. In tithing by sheaves, the 
farmer is not in general bound to shock the tithes, 
nor to give any notice to the rector ; by the custom 
he does both ; then supposing it to be true that the 
rector has not the usual opportunity of comparing 
the ten parts, the advantages and disadvantages 
given by the custom are reciprocal and legal. 

But in fact the rector can as well compare the 
sheaves when each is thrown into the cart,as if they 
were dispersed through thefieldf and the choice 
of taking the eleventh in place of the tenth gives 
him a superior advantage. 

The notice must be reasonable according to the 
nature of the subject-matter. The farmer resolves 
to carry away the corn when he perceives it to be 
in a proper state, or sometimes very suddenly, upon 
the appearance of approaching bad weather. In 
such a case an hour's notice may be as much as 
can be given, and the rules of tithing cannot com- 
pel the farmer to lose the best opportunity of 
# housing his crop, and so endanger its safety. 

Macdon ald, Chief Baron.-^TFecustomof tith- 
ing wheat, as laid in the answer, seems not materially 

VOL. III. c 
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: differ from the common law mode of tithing bj 
>jcaves, and is clearly good where that practice has 
obtained. But the evidence has introduced another 
part of the custom, essentially differing from the 
common law mode of tithing, and highly preju- 
dicial to the tithe owner. By the custom the 
farmer is to put the sheaves into shocks of uncertain, 
and, in the present case, of unequal magnitude. 
This custom seems to us to be unreasonable, and 
therefore void, for it deprives the tithe owner of an 
advantage which the law always gives him, of hav- 
ing his tithes so set out that he may compare them 
with the other parts. The custom proved differs 
also essentially from that laid, and therefore does 
not support the allegation in the answer. 

The notice given is also insufficient. • The notice 
should be such as will give the rector time to attend 
the setting out df the tithes. But when we con- 
sider that the rector has other functions which de- 
mand his attention, and which may, for a consi- 
derable time, require his presence at the further 
extremity of the parish, it is impossible to say that 
an hour is sufficient notice for him to see that he 
is not defrauded of his dues. 

The defendant has not therefore brought himself 
within the custom as laid. There must be an ac- 
count directed against him for this species of tithe. 
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Longman and Broderip and Others (their Same day. 
Assignees) v. Calliford. 

TONGMAN and Broderip, the bankrupts, en- 
tered into an agreement with Calliford for 
fourteen years to be supplied by him with musical 
instruments, at a stipulated rate, to be sold in the 
name of Longman and Broderip, and at their risk ; 
and Calliford stipulated not to sell any on his own 
account. After the bankruptcy, Calliford sold the 
instruments for himself, conceiving the agreement 
to be determined by the bankruptcy. The as- , 
signees had permitted Longman and Broderip to 
carry on the business for the benefit of the estate, 
and gave notice to Calliford of their intention to 
continue the contract, at the same time offering 
him security for the instruments to be furnished. • 

The bill, and affidavits in support of it, stated 
these facts, and that Longman and Broderip had at 
a great expence established the character of the 
musical instruments sold by them, so as materially, 
to increase their value. The present was a motion 
before answer, (in the nature of an order to stay 
waste, ) to restrain the defendant from selling these 
instruments to any persons but the plaintiffs, as 
being contrary to the agreement. 

tPJumer and Hart argued in support pf the ipo- 
tion ; fiurton again* tit. ' 

c3 
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Macdonald, Chief Baron. — The present mo- 
tion is an attempt to anticipate, by an interlock 
tory order, our decision upon the effect of the con- 
tract between the parties, and to obtain in that shape 
specific performance of it. The Court never inter- 
fere in this stage of the cause, unless in those cases 
where the defendant is committing a trespass, by 
which immediate injury may be sustained ; as in 
the motion to stay waste. In matters of contract 
it is never done. 

The motion was refused. 



8amed *y- Biddiford v. Partridge. 

npiH is was a bill to perpetuate testimony ofamodus. 
After the commission executed, but before 
publication, the plaintiff served the patron and or- 
dinary with process, which he had before omitted 
to do. Stratford now moved for a new commission. 
He admitted that in a suit for relief this would not 
be aproper motion, because theevidence of a witness 
in such a suit against the rector to prove a custom, 
would, after his death, be evidence of reputation 
against allothers; but took the distinction, that in a 
bill to perpetuate testimony, the depositions could 
never be read but against the parties to the suit. 

The Court at first doubted of the propriety of the 
application, and started this difficulty, that the new 
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• 



parties, by cross examination, may obtain testi- 
mony contradicting the former. Perhaps the 
whole may be done with a view to carry the de- 
positions further ; and if the second commission 
only is opened, that may succeed. On the other 
hand, to qpen both seems contrary to the spirit of 
this motion, which supposes the second alone to 
be legal evidence against these parties. 

Upon its being mentioned again, the Court 
granted the order. 



^ 



SMALLBROOKE V. Lord DONNEOAL. fame day. 

rriHE plaintiff obtained an order nisi for sequestra* 
tion, for not answering. — The answer was put 
in before the order was made absolute. 

Simpson moved for costs of the contempt. 

Hollist. — A privileged person is not in contempt 
unless he neglect to obey the order nisi. — Therefore 
no costs are due. 

He also objected, that the order nisi was irregular, 
in not having been served personally on the de- 
fendant. 

On reference to the officers, the Court found that 
service of the order nisi, on the clerk in court, was 
sufficient; the absolute orderalone requires personal 
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service. — Upon the other point the Court held that 
the defendant was not in contempt ; and the plain- 
tiff took nothing by his motion. 



Sameda 9 . WELLS V. CORBYN. 



* 



CAFE moved for an order on the officers of the 
Ecclesiastical Court to deliver out to his client, 
for the purpose of b£1ng produced here, a will 
proved in that court, on receiving security for its 
being returned. The only ground of the motion 
was the saving the expence of copying the will, 
which was very long. He relied on the cases of 
Williams v. Floyer, Amb. 343. and the cases there 
cited ; Frederick v. Aynscombe (a), Ibid, and 1 Atk. 
62J. Lake v. Causfield, 3 Bro. R. 263. 

By the Court. — Probably there were some parti- 
cular circumstances in those cases which made the 
productionbf the original will necessary. Therights 
of other persons may be involved, and we cannot 
as of course take the willoutofthat custody in which 
they are interested and entitled to have it preserved. 

(a) It appears by the report of this case in Atk. that the ap* 
plication was on behalf 01 a devisee of real estate, in proving 
whose title the probate of the will from the Ecclesiastical Court 
is no evidence, and against whom perhaps the Ecclesiastical 
Court has no exclusive title to the possession of the will. The 
case cited in Ambler from 2 Stra. bOI, and probably all the 
other ca^es were of the same description. 
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SITTINGS AFTER MICHAELMAS TERM, 

SERJEANTS INN HALL. 



Lisle v. Liddle. * ,ai^ f !f Af v 

14th December. 

i 

The plaintiff was the insurer of a ship of the de- 
fendant, which was lost, and thereupon the 
plaintiff gave him promissory notes for the amount 
iosured ; having afterwards reason to suspect fraud, 
he refused to pay the notes. An action at law was 
brought, and the plaintiff filed this bill for discovery 
and injunction, and to have the notes delivered up. 
Upon the answer coming in the injunction was 
dissolved, the parties went to trial, and the plain- 
tiff (defendant at law) had a verdict. The plaintiff 
afterwards went on with the cause here, putting 
the judgment at law on the record by a supple- 
mental bill, and the cause now came on to a hearing. 

Romilly insisted that it was now decided by the 
judgment at law that the money was not legally 
due, and therefore the notes being given by mis- 
take, the defendant should have delivered them up 
to the plaintiff, according to the prayer of the 
original bill. That the plaintiff was now entitled 
to that relief, with the costs of the suit ; and the 
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being no longer in danger at law, does not destroy 
his relief in equity to have the bills delivered up. 
SBro.R. 16, 17. 

King insisted that the plaintiff should shew some 
equity arising since the verdict. The benefit of 
the suit here was obtained by the verdict ; the de- 
fendant has never refused since then to deliver up 
the notes, nor is it pretended that he either has ne- 
gotiated or means to negotiate them : to proceed 
in the suit is merely vexatious. 

Macdonald, Chief Baron. — The whole is oc- 
casioned by your misrepresentation, and you have 
therefore no right to complain. You ought to 
have obeyed the prayer of relief by delivering up 
the notes. The plaintiff is regular in proceeding 
to enforce his equity. 

Thomson, Baron. — Suppose the case had gone 
on to a decree on the original bill, and the Court 
had directed an issue, and it had been found for the 
plaintiff here ; he must have had his relief upon 
the equity reserved. — That is in effect the case 
here. The succeeding at law does not destroy 
the equity of the plaintiff. 

The Court decreed for the plaintiff, with costs. 






t» * 
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PATTON V. PaNTON. Friday, 

18th December. 

rpHE plaintiff obtained an injunction, for want of 
an answer. The defendant put in his answer on 
90th April last. The plaintiff obtained an order to 
amend on the 21st June, but gave no notice of it to 
the defendant, nor amended the bill till this Term. 

Hollist obtained an order, as of course, (after the 
bill was amended,) to dissolve the injunction. 

Burton moved to discharge that order, for irre- 
gularity. 

On reference to the Master, the order was 
found to be regular, and the plaintiff took no* 
thing by his motion. 



f Blake v. Jones. 

a Testator left A. and B. joint executors and 
residuary legatees. A. assigned all his share 
in the residue to the plaintiff, giving him a letter 
of attorney to receive it, and died. The plaintiff 
sued to have the half of the residue (which con- 
sisted of stock in the funds) transferred into his 
name. 
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Plumer and Hart, for the surviving executor, 
objected that the personal representative of A. 
should have been made a party. 

Pigott and Woodeson contra. — It is like the com- 
mon case of the assignor of a bond, or of a mort- 
gage. The receipt for the consideration, which is 
contained in the assignment, is evidence of our 
title, unless it is disputed on a ground of fraud. 
It is not stated that there is any personal repre- 
sentative. 

The Court held, that it was good enough with- 
out making the assignor or his representative a 
party, unless where the validity of the assignment 
is denied, or there appears to the Court any doubt 
upon that head. 
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Gorev. Williams. 



npHE writ of ywommws was returnable on theMor- The rule to 
*** row of All Souls, 3d November. The plaintiff ^"/^Je 
on the 9th served the sheriff with a rule to return S^day^m" 
the writ: it was returned, according to the exi- I ? ediate . , yf ft w 

- A t * ie sheriff has 

gency of the rule, on the 13th. Afterwards, on returned the 

?l j l *. u • • *u I J writ, if the time 

the same day, a rule to bring in the body was for putting in 
served on the sheriff. On the 16th, notices of bail p J^d! then e * - 
and their justification were given for the 1 8th ; and Bail ^^ pteA 
on that day the bail came up to justify, but the !°» a ° d not 

J . . juitifyiPg are 

Court being of opinion that the time for bringing »uu competent 
in the body was expired, refused to let the bail jus- principal, 
tify, and granted attachments against the sheriff. 
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Dauncey moved to set aside these proceedings as 
irregular: hereliedon Hutchins v. Hird, 5 TermRep. 
479. to shew that although thesheriff had in fact re- 
turned the writ before the shuttingof the office on 
the 13th, so that the plaintiff had time after wards to 
take out the rule to bring in the body on that day, 
yet the rule could not legally issue till the next day. 

He i nsisted, that the bail appearing to j ustify before 
a trial had been lost, the plaintiff wasnoten titled to 
the benefit of the attachment against the sheriff. 
Callan v. Tye, 2 H. Black. 235. Bill v. Bolt, 4 Term 
R. 352. The trial was lost by the bail not being 
allowed to justify on the 18th. 

Rouse shewed cause, To the last objection he 
answered, that the attachment against the sheriff 
was regular, and could only be set aside on motion, 
on the terms of paying costs and perfecting bail. 
While it remains, bail cannot be put in. 

He contended that the plaintiff was regular in 
taking out the rule on the 13th. Where the time 
for putting in bail is not expired till the end of 
that day on which the writ is returned, as in Hut- 
chins v. Hird, the rule to bring in the body can- 
not issue till next day. Here the time for put- 
ting in bail was expired, and therefore the rule 
might issue immediately after the actual return of 
the writ. Spicer v. Linnel, C. B. E. 23 Geo. 3. 
Imp. Pract. K. B. 1 59. Parker v. Wall, K. B. M. 
26 Geo. 3. Tidd Pract. 162. 

He also objected, that the defendant was not in 
court, so as to make the present motion ; the first 
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bail who were offered, being excepted to, did not 
justify. The added bail were rejected as not being 
in time. Afterwards the first bail surrendered the 
principal. They were no longer capable of doingsp: 
bail excepted to and not justifying are not bail. 

Dauncey. — They are still liable on the bail-piece, 
unless their pames had been struck off. They may 
therefore surrender the principal in their own dis- 
charge. 

The Court held, that the bail though excepted 
to were still competent to surrender the principal 
while their names continued on the bail-piece. (a) 

On the other point, the Court referred the mat- 
ter to the Master, to look into the practice. He 
this day reported the plaintiff regular. 

The rule was discharged. 

(a) Jacques v. Holland, Exch. T. 31 Geo. 3.— This came on 
by summons before Lord Chief Baron Eyre; the bail were ex- 
cepted to, and a rule to bring in the body given ; the bail sur- 
rendered without justifying. TheLord Chief tyuron determined 
the surrender to be regular. 

S. P. The King v. The Sheriff of Essex, 5 T. R. 033. 
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Wednesday, MeRRIT V. M&EK. 

4th February, 

A n order nisi, for costs, for not proceeding to 
•^ trial, was served on the plaintiffs clerk in 
court ; no cause being shewn it was made abso- 
lute : the defendant obtained the Master's allocatur 
for his costs, served the plaintiff with the order and 
allocatur, and demanded his costs, and now moved 
for an attachment for non-payment. The Court at 
first refused the rule as irregular, considering that 
there ought to have been personal service of the 
. rule nisi, so as to bring the plaintiff into contempt. 
But it being moved again, and the practice appear- 
ing to be regular, the Court granted the attach- 
ment. 



Saturday, BoYEE V. BLACKWELL. 

Tth February* 

incremwof pLUMER moved to open the biddings at a sale 

price offered i 8 before the Deputy Remembrancer; the report 

•on to open bid- was confirmed 14th November last. The rise of 

report con- price offered was 800/. the sale having been for 

7,300/. He relied on Gower v. Gower, and the 

other cases cited in Watson v. Birch, 4 Bro. R. 

172. 

Burton, on behalf of Mr. Cumberland, the purchas- 
er, reliedon the case of JVatsonv. Birch, as establish- 



\~ 
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ing the rule that a mere increase of price is not suffi- 
cient to open biddings. There other circumstances 
were relied on, particularly that of the defendant 
being in prison and incapable of attending to hi* 
own concerns. Here there is no suspicion of collu- 
sion or of ignorance; the price at the sale was by 
no means an undervalue; and the person who now 
offers a rise of price, is the tenant of the land, who 
must have known its value. 

The Court at first entertaining considerable 
doubts, it was suggested on behalf of the purchaser, 
that he had bought other contiguous lots, in confi- 
dence of having this portion of the estate, and that 
he ought to have the option of opening the biddings 
in these also, if the first were taken from him. 

The Court inclined to think this reasonable, but where one per- 
the purchaser chose to keep the other lots. ^ purchaser of 

several lots be- 
fore theMaster, 

The Court were of opinion that the mere circum- Lre^nedw^ 
stance of an advance of price w^s, not sufficient to *° one he * a|1 

* bave an option* 

open the biddings, unless there were circumstances to open them 

. , • as to allt Setnfo 

raising suspicion in the transaction ; and 

Mac donald, Ch. Baron, observed, that this 
doctrine was very fully gone into by the Lord Com- 
missioner Ashhurst, in fVatsonv. Birch. If one who 
has given a fair price, and is confirmed purchaser 
before the Master, is liable at the distance of several 
months, and after he has arranged his affairs upon 
the faith of the purchase, to have it set aside, upon 
the mere circumstance of another person offering a 
larger price, it must materially affect all sales under 
the authority of the Court, by deterring pur- 
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chasers from bidding. It is therefore the general 
interest of the suitors to discourage the opening of 
biddings, unless upon particular circumstances in 
the first sale. As no such circumstances appear 
in this case, the order cannot be granted. 



lOthFdWy, SOMMERVILLE V. BUCKLER. 

in a motion for riiHE defendant in equity had brought an action 
the'piaintiff 11 at lawas indorsee against the plaintiff as drawer 

SS^itom" of bills of exchange to a considerable amount. The 
tradictthe bill stated, that these bills were given merely for 

the payee to get discounted to raise money for the 
drawer, no consideration being given by him. That 
the payee indorsed them to the defendant, without 
consideration, as trustee for himself. 

The defendant in his answer denied any know- 
ledge of the original transaction between the plain- 
tiff and the payee, and swore that he had given a 
full consideration in Bank-notes, Sfc. at the time 

of the indorsement. 

» 

Burton and Pemberton moved for an injunction 
upon affidavits, which stated the defendant to be 
in very low circumstances, and by no means capa- 
ble of advancing the sum ; and also set forth seve- 
ral declarations of the defendant, in which he 
admitted the transaction to be as stated in the bill: 
they relied on Isaacs v. Humpage, 3 Bro. JR. 463. 
as an authority for admitting such affidavits. 
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Plumer objected, that the injunction could only 
be obtained upon the merits disclosed in the answer. 

The Court held clearly that the affidavits could 
not be read according to the practice of this Court, 



m* 



Wharton v. King. *im*«fay. 



This was a cause upon four issues sent from the A CU8t0111 to 
• i /• i m renewcopy- 

equity sideof the court. Thedefendant was lord holds for iim 

of the manor of Monklandm Herefordshire, as lessee paymemofcer- 

under the Dean and Chapter of Windsor ; the plain- Um 

tiflf was a copyholder for two lives; upon one life 

dropping he offered to renew for two additional 

lives, and tendered 42i. as a fine on the renewal. 

This was refused. On the death of the other cestui 

que vie, the plaintiff claimed to have a renewal of 

the estate for three lives, and tendered the same 

fine. The issues directed were 



1st, Whether by the customs of the manor the 
plaintiff was entitled to*, renew for two additional 
lives, during the life of the surviving cestui que 
trie, on payment of a fair and reasonable or cus- 
tomary fine? 

2dly, Whether he had this right upon payment 
of a fine of 42/. ? 

VOL. III. d 
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The 3d and 4th issues were similar to the 1st 
and 9d, to try the right to renew after all the lives 
were expired. 

These issues came on to be tried at the last As* 
sizes for Herefordshire^ before Lord Kent/ on. The 
plaintiff proved that the estate in question had been 
enjoyed by bis father and ancestors during a cen- 
tury upon successive grants for lives. Lord Kenyan 
was of opinion, that this was prima facie evidence 
of a right to have such successive renewals, and 
therefore stopped the counsel from tracing it fur- 
ther back, or from producing similar evidence as 
to other copyholds of the manor. For the de- 
fendant, evidence was offered from the rolls of the 
manor, to shew that the fines on admissions had 
been fluctuating according to the number of lives 
to be filled up and other circumstances; that the 
fines had sometimes much exceeded two years 
value of the land, in the admission both to this 
copyhold and to others, and that there appeared 
many entries of admissions of strangers to the dif- 
ferent copyholds. Lord Kenyan rejected this evi- 
. dence as irrelevant ; holding that nothing short of 
a seizure into the hands of the lord, on the lie- 
termination of the life-estate of the copyholder, 
could negative the evidence offered for the plain- 
tiff; that the admissions#f strangers might be re- 
ferable to other circumstances than a right of the 
lord to refuse to admit the heir, and therefore 
, should be so construed; that the fluctuation and 

excessiveness of the fines only proved that the lords 
bad acted contrary to law, two years value being 
the limit fixed by the law, as a reasonable' fine 
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in aU oases of admissions to copyholds. 49/. wati 
admitted to be two years value of the estate in 
question, and accordingly a verdict was found for 
the plaintiff on all the issues. 

A rule having been obtained to shew cause why 
a new trial should nottte granted on the ground 
of misdirection of the Judge ; cause was *he wn by 

Burton, Serjeant Williams, Milk, and Dauncey. 
It iactear that the lord of a manor in which the copy- 
holds are granted, for life or lives, may be bound by 
the custom of the manor, to renew either in favor 

♦ of the heir ot the appointee of the copy holder; the 
fact of such custom is best collected from the prac* 
tice which has been obtained. If the lord had a 
tight to refuse to renew upon any ternis, it is im- 
possible to suppose that the manor should coat i nut 
to tyave copyholds, it being; the clear interest of 
the lord to deizathetn into his own hands* Copy* 
holds imply a holding by custom* and every custom 
feust be mutually binding, and there must be an ' 

interest in the tenant independent of the will of 
the lord. Thus a custom to take fines on every 
alienation by the lord is bad, because it depends en* 
tirely on his will. So a custom for commoners not 
to turnin their cattle till the lord has turned inhis* 
it also bad. But if the lord might refuse to 
renew, he might also at each renewal create new 
rules of holding, and new restrictions of the right* 
of the copyholders; if the whole estate may be 
seised Into his bands, every thing belonging to it 
must also be at his disposal ; and his rights become 

^consistent with the idea of any estate held by ens* 

d 8 -. 



V 
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jXiiueut of him. Perpetuity of existence 

.vpv holds seems therefore essential to the 

.■■«.; besides, the fact of the right to renew is 

<...iJ by the jury, and the only question which can 

luuiu is, upon what terms it is to take place? 

The evidence offered, df admissions of strangers, 
is a circumstance which, explained by other trans- 
actions, might rebut the presumption of right in 
the heir arising from the general practice; but it 
was not stated that upon any of those occasions 
there existed an heir ; perhaps the land escheated 
to the lord ; perhaps the heir refused or was una- 
ble to pay a reasonable fine. In either of these 
cases the evidence is immaterial. 

The evidence also offered of the quantum of the 
fines on the several renewals cannot affect the right 
of renewal. The holding by copy was originally per- 
haps a mere tenancy at will, and the lords demanded 
at first arbitrary fines, as the price of continuing the 
estate or renewing it. In all copyholds where the 
fine was not fixed bv custom, it became acorn- 
mon practice for the lord to exact great and exor- 
bitant fines; but when no certain fine is fixed by 
the custom, the courts of law interfere to restrain it 
to that sum which the law considers as reasonable. 
This doctrine is very ancient, 1 Roll's A b. 507* Jack- 
man v. Hoddesdon^ Cro. Eliz. 351, Hobart v. Ham- 
mondy 4 Co. 27. b. and Moore 693. and was finally 
settled in If 'Mow's case, 13 Co. I. Coke's Copyholder 
133. And this doctrine is not confined to copyholds 
of inheritance. The principle upon which it is es- 
tablished, that the lord shall not be permitted by an 
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unreasonable fine to destroy the estate or refuse 
the admission, Gilb Ten. 239. applies equally to 
every other species of copyholds. Thus, where 
copyholder for life is entitled by custom to name 
his successor, the lord is bound to admit him upon 
a reasonable fine, according to the custom of the t 
manor, Ford v. Hoskins, Cro, Jac. 368. Crab. v. 
Bales, Not/. 3. and he has every benefit of a copy- 
hold of inheritance. Mardiner v. Elliott, 2 Term 
Rep. 746. 1 Brownlow 132. 2 Brownlow 85. ly2. 
195-6. If the estates of the manor are grantable 
for two or three lives, and the tenant who ought 
to renew on the death of one, omits so to do till 
all are run out, perhaps his estate is gone by rea- 
son of the neglect; and .^jbis is all that can be in- 
ferred from the cases of L^prd Abergavenny and 
Thomas (a) 1 Eq. Ca. Abr. 120. c. 15. (n.) and the ' 
Duke of Grafton v. Horton, 3 Bro. P. C. 269. 
Even in copyholds for years, the lord can only de- 
mand a reasonable fine on the renewal/ Morgan 
v. Scudamore, 2 Rep. in Ch. 134. 

What shall be a reasonable fine was considered 
by the cases already cited, as a point to be fixed by 
the Court, not by the jury. Yet the exact propor- 
tion was long unsettled. Middleton v. Jackson^ 
1 Rep. in Ch. 33. Popham v. Lancaster, Ibid. 96. 
but was at last fixed by Lord Nottingham,ih Morgan 
Y.Scudamore, at two years value, and has continued 
soever since. Astle v. Grant, Dougl. 724. (n ) This 
sum is fixed by the courts of law, for avoiding un- 
fa) See this case, post. p. 668. The note in 1 Eq. Ca. Abr. 
it not in the first Edition. 
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accurate reference to the value 

- . . ^u^ fr i«u**«*i. The valueof the grant depends 

. . _** .j« customs of the manor; whetke* 

•v* . * aut on alienations; whether heriots are 

v ^i«j, wiietber the copyholder has a right to 
.* aectt* yc Yet the fine is fixed according tb the 

j*uudi reut, independent of these considerations; 

iiu iu . Mergm v. Scudamore, the same fine was 

iei(i reasonable on a grant for 99 years, although 
ao benefit was to accrue to the lord during that 
term. But in the present case the lord has greater 
benefit than from any other species of copyholds; 
for besides the fine on renewing the lives, he is 
entitled to a fine on the demise of each tenant. 
Coke's Copyholder 128. -#• 56. Even supposing the 
lord to be entitled to a larger fine on admission to 
copyholds for three lives than in the case of copy- 
holds of inheritance, still the same rule of confining 
him to a reasonable fine must prevail, whatever pro? 
portion that fine may bear to those in the other 
pases. 

If the lord is bound to accept reasonable fines, 
evidence of his having demanded and received ex* 
orb i tan t fines, can give him no right against the 
general rule of law, unjess the fine was fixed by 
the custom at a precise sum. Such evidence was 
therefore properly rejected at the trial. 

Plumer, Leycester, Russet, and Fisher in support 
of the rule. By all the books it is agreed, that 
there may be copyholds for lives which fall into 
the hands of the lord, at the determination of the 
grant for lives. Lit. L I.e. 9. s. 73. 9 Blackst. 
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Com. 79. Oi lb. Ten. 239. 2d Woodaon'* Lecturet 
45-6. Indeed the grant itself is decisive of this* 
for it purports to be a grant for lives only, and* hall 
be so understood, unless there be clear evidence of 
custom to give it greater duration; and the cases 
cited, in which a custom to renew has been 
proved, establish the necessity of such custom 
to prevent the estate from falling into the bands 
of the lord. 

Wherever the lord is bound to renew, and the 
fine is uncertain, the law interferes to prevent an 
unreasonable fine, as being inconsistent with the 
tenant's right to renew, and this reason does not 
depend upon the particular nature of the estate, 
but applies even to copyholds for years, where the 
right to renew is proved, as in Morgan v. Scudamore. 
But where the estate granted is spent, and there 
remains no interest in the copyholder or his re* 
presentatives, it is merely optional in the lord, whe- 
ther he will renew or not. He may take the lands 
into his own demesnes, or may renew or rather 
make a new grant for life or lives to the heir or 
to a stranger, upon such terms as are settled be* 
tween them, for the purchase of this new grant. 
Then the first question in the present cause is, 
whether the evidence given for the plaintiff was 
sufficient to prove a custom to renew, and whe- 
ther the evidence offered for the defendant to dis- 
prove the existence of that custom ought not to 
have been admitted ? 

The nature of the grant, for lives only, throws ~ 
upon the tenant the anm of proving any right in 
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. . .Lie aeterniination of the estate limited 
..c race of the grant. The only evidence 
.kcu is, that of repeated renewals haying actu- 
. * :akeu place. This alone seems no evidence of 
tic right. It has been the general practice among 
.ui considerable landholders in every part of the 
country, and in every species of landed property, to 
retain the old tenants and their descendants on the 
farms which their ancestors have cultivated; but 
it never was attempted to establish a right against 
the lords from the continuation of their benefi- 
cence. In church lands (wjiich this manor is) it 
has been the constant practice to renew on pay- 
ment of the usual fines; yet no right arises from 
the practice: it is not proved that any one tenant 
ever claimed to renew as a right: it is not proved, 
and therefore cannot be presumed, that there exists 
any custom to make proclamation for the heir to 
come in (a); and there is no custom to appoint a 
successor. But supposing that without such aux- 
iliary proof, the mere fact of renewal is sufficient 
piima facie to establish the custom, at least it is 
capable of being rebutted by other evidence, and 
if it appears that the evidence offered on behalf of 
the defendant could in its nature have tended to 
invalidate the proof of the custom, the refusal to 
admit it is sufficient objection to this verdict. 

The requiring evidence of aseizureintothehands 
of the lord, proceeds upon a confusion of the dif- 
ferent sorts of copy holds. A copyhold of inheritance 

(a) As to the effect of such a custom, see the case of Lord 
Abtrgatamy and Thomas, post. p. 669. (»). 
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is supposed to have passed out of the lord for ever. 
A failure of heirs or a forfeiture is never presumed. 
To assert the claim of the lord it is necessary to 
observe the solemnities required by the custom of 
the manor upon seizing into his bands. But where 
only a life interest has passed from the lord, it re- 
verts of course, and no solemnity is requisite. 
Every entry on the rolls, by which it appears that 
the copyholds were regranted otherwise than in 
the course of descent, where there is no evidence* 
of a defect of heirs, is at least a circumstance of 
evidence to raise a presumption, that the heir was 
not considered as entitled to renew. This evi- 
dence ought therefore to have been admitted as 
counteracting the effect of those entries where the 
heir was permitted to renew. 

The inference to be drawn from the fact of actual 
renewals depends upon the natureof the transaction 
in each case. If the heir claimed and received the 
renewal as a right, it is evidence of that right ; if 
it was obtained as a favor, or purchased for an equi- 
valent price, this contradicts the existence of the 
right. In theabsenceofotherevidenceof thenature 
of each transaction, the price given is the best cri- 
terion, and we offered evidence to shew that the 
prices had in general been so large as could only be 
accounted forbysupposingapurchaseforafull value 
at each renewal. In order to establish the contrary 
it would be necessary to shew, that the renewals had 
been either upon certain fines, or at least upon fines 
bearing some certain proportion to the value of the 
land; like those which are considered as reasonable 
fines on copyholds of inheritance. In the two cases 



w 
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»■» 



^ : . i <Jr*f't*m v. Norton, and Lord Aber. 

Thmmtus (a), it is determined, that the 

im^tioaoiduratioDof the estate from the grant 

^ f^hcul not be rebutted, unless by evidence of 

..scant renewals for fines certain. These cases 



a) The following note of that case was read and given to the 
Court. 

Lord Abergavenny v. Thomas 9 E. 12 G. 2. In Cane. 

Before Lord Habowicke Chancellor, 21st May 1799. 

The plaintiff, as lord of the manor of Ewey Lacey in Mon- 
Otouthshire, brought his bill for a discovery of what lands in the 
defendant's holding were copyhold, and what freehold ; and to 
have a commission to distinguish them* and that he might be let 
into the possession of the copyhold which were held by the de- 
fendant's father, under a copy for three lives, and which lives were 
all dropt. Defendant by his answer insisted, that by the custom 
of the manor the heir was entitled to have anew copy for three 
lives, and bo on for ever, paying to the lord a reasonable fine : 
upon the hearing of the cause there did not appear any evidence 
to support this custom, and if there had, the Lord Chancellor de- 
clared it to be a void custom ; he admitted there might be a cus- 
tom in a manor for the heir of snch a copyholder to have a new 
copy, paying a fine certain, but not upon payment of a reason- 
able fine ; he said, that originally all copyholds wereooly estates 
at will, but that in favor of copyhold estates the law by length 
of time, and by custom, had established their tenures, and had not 
put them under the will of the lord so long as they kept the custom 
of the manor, and therefore in the case of copyholders of inherit- 
ance, if the custom had not settled any certain fine, the law inter- 
posed and prevented the lord from taking more than two yean 
value : but this he said was applicable only to copyholds of inhe- 
ritance, and that copyholds grantable for lives only, if the fine was 
not certain, were like leases of freehold lands for lives, and renew- 
able only upon the best terms the party could make ; he men- 
tioned the case of the Duke of Grafton and his tenants for the 
manor of Grafton, where the copyholds being granted of lives, 
•the tenants, as in this case, set up a custom of renewal on payment 
of a reasonable fine, not exceeding a particular sum ; the Lor4 
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consider the circumstance of ike fine being uaceiw 
taia as clearly proved it to have been the subject 
of a contract at each renewal : at least it is a ciiv 
cntnstance of evidence <o prove that point, and 
should not have been refected. 

If the right to renew is proved, still the quantum 
of the fine reotains to be determined. The Court* 
have fixed two years vahje as a reasonable fine for 
copyfeoldsof in beri tance. for copyholds renewable 
for three lives, po sum isyetfiicedasareasonablefine; 
if the same fintftyerefiseditwouldinake this a much 
better tenure than a copyhold of inheritance, foe 
there a fine is due on the demise of each tenant 
Besides, it must be held, that upon the first life 
dropping, the tenant must pay two years value for a 
renewal, the same on the second, and on the third ; 

I 

Chancellor King directed an issue to try such a custom, but the 
House of Lords reversed trie-decree, because they said that a copy* 
holder in this way, by looking into ancient rolls, and seeing what 
was tbegreutestiiae that ever was taken, might at any timesetup a 
custom of renewal, paying a reasonable fine not exceeding such a 
sum, though each particular fine had been settled by agreement. 

fa another note of this case, also produced jn the argntneirt, 
there is the following addition to the case : 

Tamen nota; it was proved that there had been * proclamation 
in the lord's court for the heir to come ro and renew, or sfeew 
cause why the lord should not enter upon the estate as his own. 

Sedper Cane. That is no proof of a tenant's right of re- 
newal ; it was done only in order to prefer the heir before any 
other in case he will agree for the renewal ; and the person who 
has been steward above twenty years, swears be never knew any 
tenant insist -on such right before the present defendant. 



^ ^iPtie, ooly one fine of two 

'?** supposes the law to pro- 

_ ...v, a calculating what fine is 

^^t*> the practice in the manor 

.■ ;enew as each life drops, and to 

!ue on renewing for two or three 

i one, the law ought to observe a 

.^moa. If such a proportion were in 

. . zne law unreasonable, a custom or usage 

_or co take such a proportionable fine would 

.^ uu reasonable and void. But in the case 

.ac Earl of Bath v. Abney f 1 Burr. 217. such 

.-iuiii was admitted to be good. 

Macdonald, Chief Baron.— -This cause arises 
jut of a proceeding in Equity, in which the 
Court found it necessary to call in the assistance of 
a jury to satisfy its conscience as to some impor- 
tant facts in the suit. The Court of Equity does 
this for the purpose of being able to feel itself on 
the most solid and firm ground in the subsequent 
discussion of the cause; if from any circumstances 
there appear reason to believe that the case has 
not had so full an investigation as would answer 
this purpose, thesecurity which the Court of Equity 
seeks from the verdict of a jury fails. It is suffi- 
cient at present to say, that the cause does not 
appear to have had that full and complete inves- 
tigation. 

There are in effect two points to be ascertained 
by these issues: 1st, Whether by the custom of the 
manor the plaintiff was entitled to renew at all ? Sd, 
On what terms? To prove the first of these propo- 
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sitions, the plaintiff produced entries selected by 
him from the rolls of the manor, in which the heir 
was allowed to renew. On the other side entries 
were offered to be produced, where strangers were 
admitted, and others, where the price paid bore a 
more near proportion to that upon a purchase than 
upon the admission to the tenant's own estate. A 
variety of inferences have been drawn in argument 
from these entries, and it hardly can be doubted that 
these might possibly have weakened the effect or 
explained the meaning of those entries produced 
by the plaintiff. Indeed, unless all the material 
entries upon the subject are collected, it seems 
very improbable that the Court can be sure of the 
true sense or proper inference of any one. 

It is sufficient for us to say, that as the Court 
of Equity directed these issues for the purpose of 
satisfying its conscience upon facts which were 
doubtedin the cause, afurther inquiry seems highly 
desirable, so that by a full investigation of the 
whole matter, that Court may have the security 
which it is its object to obtain. 

The rule was made absolute. 



This cause came on to be tried again before Mr. 
Baron Thomson, at the assizes following this term; 

The plaintiff she we<J from the entries i n the Court 
Rolls such a succession of heirs, admitted as copy- 
holders for life of this tenement, as satisfied the Court 
of the fact of uninterrupted renewals in favor of the 
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heir even after all the lives were suffered to ran oui 
He then offered evidence of the same practice bar- 
ing prevailed in the other copyholds of the manor ; 
and that the fine, though not certain, had never 
in fact exceeded two years value of the estate. 
~ He also offered parol evidence to prove reputation 

of a right in the heir to renew. 

This evidence was rejected by the Judge. He 
rested on the cases of the Duke of Grafte* v. 
Horton, and Lord Abergavenny v« Tkonm$ % as es- 
tablishing the principle that a copy holder for lives 
could not set up a custom to renew, unless on pay* 
ment of fine certain* 

* 

A rule having been obtained to shew cause why 
a new trial should not be granted, the same counsel 
appeared on both sides, but the matter having been 
so recently discussed was not again argued at length. 
LeycuUr referred to Alien v. Abraham, %Btdsi, 32. 
and 9 JUU* Abt. 960. to shew that a custom to 
renew on payment of a fine not exceeding two 
years value, is bad, 

The case stood over till the 98th November, 
when the opinion of the Court was delivered by 

MACDONALD v Qhief Bar ok. — The question notf 
before the Court is, whether the direction of the 
Judge at the trial was right in point of law.- He 
held that the evidence offered by the plaintiff was 
Inadmissible, as tending to prove a custom not sup-* 
portable in law; that the certainty of the fine is an 
essential term in a custom for copyholders for li 



HILARY TERM, 36 GEORGE IIL 693 

i 

to renew. We are all of opinion that that direc- 
tion was perfectly right. 

The counsel for the plain tiff rest on the evidence 
as establishing a right to renew, and they contend 
that the amount of the fine may be rendered definite 
and certain, by reference to the rule adopted with 
regard to copyholds of inheritance: they claim in the 
same manner to renew on payment of two years 
value, as a reasonable fine. It is therefore to be 
enquired upon what grounds the courts of law have 
gone in ascertaining the amount of a reasonable 
fine for copyholds of inheritance ; and what is the 
import of the term, reasonable fine. — The Courts 
seem to have considered it in this way. An estate of 
inheritance in a copyhold implies vi termini a right 
in the heir to come in, not dependent on the will of 
the lord. An arbitrary claim of unlimited fines is 
inconsistent with this right. The grant of such an 
estate must therefore have been accompanied with 
some agreement, fixing the limits of this claim of 
the lord. Where the fines have been variable, and 
no evidence of the actual agreement can beobtained 
from the practice or otherwise, it becomes necessary 
for the law to adopt some rules in ascertaining their 
mutual rights. The Judges have therefore been 
obliged to consider what would have been a reason- 
able agreement for such parties to make; and to take 
that as the criterion of the supposed actual agree- 
ment of which all other evidence is lost. In fixing , 
what would have been a reasonable agreement va- 
rious considerations occur. By'granting an estate 
of inheritance, the lord must be understood to have 
meant to confer a benefit. The fine reserved must 
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therefore be less than the value of the admission ; 
otherwise it would be in facta purchase toties quoties 
for the full value. On the other hand the fines 
actually paid must be referred to some right in the 
lord, and shew that he did not part with the whole 
beneficial interest. After long struggles and several 
fluctuations, the courts have at length fixed upon 
two years value as being the fine most nearly ap- 
proaching to the agreement which the parties proba- 
bly made. That therefore is called a reasonable fine. 

From this statement i t appears that there is nothing 
oy which copyholds for lives can be brought within 
the principle upon which the Courts have acted with 
regard to copyholds of inheritance. There is no- 
thing from which the law can clearly ascertain, 
that any contract ever existed, or ought to hav6 
existed between the parties. As the nature of the 
estate granted does not imply any agreement to 
renew on fixed terms, such an agreement must be 
proved by other evidence. Theonly evidence which 
can be given of it is the fact of renewals having re- 
gularly taken place, according to some certain 
standard ; that is, upon fine certain, it wants those 
qualities upon which the presumption arises in 
copyholds of inheritance, and therefore the princi- 
ple cannot be carried from the one to the other. 

The two cases of the Duke of Grafton v. Horton, 
and Lord Abergavenny v. Thomas, fully warrant this 
iistinction. In the first of these cases, the bill at 
first insisted on a right of renewal on payment of a 
reasonable fine ; but the counsel for the plaintiff 
thought that could not be supported ; the bill was 
amended, and the right was claimed on a fine of a 
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year and a half s value, as here jt is claimed on a 
fine of two years' value. The evidence was simi- 
lar to that offered here, except that the fines there 
had never exceeded the value of the land for a 
year and a half. Lord King directed at issue; 
but the House of Lords held that there were not 
terms to support a custom to renew, unless the 
fine had been certain. This ewe was cited and the 
principle adopted by Lord Hardwicke in Lord 
Abergavenny and Thomas. These two cases are 
directly in point to the present, and we subscribe 
both to the reason and to the authority of the deci- 
sions. — We are therefore of opinion that the direc- 
tions of the Judge at the trial were perfectly right. 

The rule was discharged. 




Jones v. Eamer and Another. 

nnHis was an action against. the defendants, as i^fcnSm!^. 
sheriffs of London, for an escape after an rested on mesne 

* process, go at 

arrest upon mesne process. . *«rge without 

, on being ruled 

to return the 

The defendants took no bail-bond, but let their w »t, returns 

. cepi,butnobail 

prisoner go at large, on an undertaking to put in isthenputin 
bail above, which y he neglected to do. On ruling r itf » f liable m~ 
the sheriffs to return the writ, they returned cepi *Z^l£[\t 
corpus, but did not then put in bail to the action. fj t °J e e °^ 
The plaintiff after waiting somel days (by which bail when ruled 

r ■ ° */ \ <r to bring in tat 

VOL. III. E body. 
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a tirm was lost) ruled the sheriffs to bring in 
the body, and at the same time served them with 
process in this action. The sheriffs put in bail 
at the time limited by the rule for bringing in the 
body. * 

On this case the Lord Chief Baron, before whom 
the action was triGS, directed a verdict for the 
plaintiff, which was accordingly found. 

Marryat, having obtained a rule to shew cause 
why a new trial should not be granted, argued thus 
in support of it: The mere circumstance of having 
let the defendant go at large is no ground to maintain 
an action against the sheriff. Atkinson v. Matteson, 
2 Term Rep. 172. The Sheriff of Nottingham's 
case, Noy 72. Hawkins v. Ptomer, Black. Hep. 
1049. It is sufficient if the sheriff have him to 
produee at that time, when by the rules of the 
Court, he is bound so to do, and if bail is put in 
above, that is a production of the body. The 
question is, at what time that is to be done? 

In contemplation of law the sheriffis bound to 
return the writ on the return day, and if he does 
not he is entered in misericordia, but that has long 
' been a mere form. The Courts do not wish the 
sheriff to take any steps i# the'cause, unless the • 
plaintiff shall shevtf his desire to proceed, by taking 
out a rule to return the writ, and if that is com- 
plied with, and it is returned cepi, the plain tiff must 
then proceed to rule the sheriff tQ bring in the body. 
If the sheriff does so, he complies with the rules of 
the Court, and no action lies against him, although 
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he has permitted the defendant to go at large after 

the arrest. Ellis v. Yarburgh^ 2 Mod. 177. Freeman 

219. Posterne v. Hanson, 2 Saund. 59. Cook v. 

Brockhurst, Fort. 369. It may be objected, that in 

these cases the sheriff had taken bail, which he has 

" not done here. But that circumstance is immaterial 

as between him and thejftlaintiff. The statute of 

23 H. 6. is only meant as a benefit to the defendant 

to prevent vexation by the sheriff, and leaves the 

plaintiff in the same situation as he was before (a), 

Freem. 219. and on the same principle it is held 

that the sheriff is justified in taking insufficient 

sureties or only one. 2 Saund. 60. JFpst. S£9. Yet 

the act requires " reasonable sureties of sufficient 

" persons." If then the sheri ff had taken one no*- 

minal bail, the rendering the body upon the rule 

to return the writ would have been sufficient. 

That form as ffeas regards the plaintiff is imma- 

terial, and the same must be the time of render- 

■* » 

ing in those cases where no bail is taken. 

Supposing the sheriff irregular, yet the plaintiff 
must shew that he is damnifiedby the irregularity 
before he can support this action. The omission of 
an immaterial 'form is no damage to the plaintiff, 
if the defendant is brought in as soon as the plaintiff 
could hqre called upon the sheriff to produce him, 
if the form had been complied with. Besides, the 
only damage to him is the loss of a trial in the term ; 
but if he had not 1ft in by and neglected to rule the 

(a) The statute providelj^that "if t;he sheriffs return cepi 
" corpus they ifcall be chargeable to have the bodies of the said 
" persons at the return if the said writs, in such form as before 
£ the making that act." 

B 2 
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sheriff, the trial would have been had in the term, 
and as soon as it could have been, if the defendant 
had been brought in on the return day of the writ. 

Plumer and Bailey for the plaintiff. — Before the 
statu te'fS //. 6. the sheriff was not compelled to let * 
the defendant go at larg#on any security. That 
statute was introduced for the benefit of the defen- 
dant, to compel the sheriff to take bail; and ac- 
cordingly the Courts have held, that where that act 
is complied with, the plaintiff has no action against 
the sheriff for the escape, or for falsely returning 
paratum habe&; the cases where this rule has been 
followed are expressly founded on that statute, as 
the justification of the sheriff. Page v.Tulse, 
2 Mod. S3. Boles v. Lassels, Cro. El. 852. Noy 
59. Barton v, Aldswortli, Cro. EL 624. Ellis v. 
Yarboro, 1 Mod. 227. 2 Mod. fl| 7. According 
to tbq, report of the latter case, in 1 Mod. it is ex- 
pressly declared, that if no bail were taken a dif- 
ferent rule would prevail. And the same distinc- 
tion is taken in Allen v. Robinson, \ Sid. 22. 
Parker v. Welby, 1 Sid. 439. 1 Vent. 85. Benson 
v. Welby, 2 Saund. 154. Langton v. Gardiner, 
Moor 428, Cro. El. 460. Gilb. C. P. 22. ■ • . 

It only remains to be enquired, what is*the time 
at which the body of the defendant ought to be 
brought in ; whether at the return of the wi;it, or 
upon the expiration of the rufes upon the sheriff. 
IntheSheriffofiVo//iii^am , scase,JVoy72. Hawking 
v. Plomer, Bl. R. 1049. *Atkimon v. Mattes on, 
2 Term R. 172. it is held that the Return of the 
writ is the period. In Merrymany. Carpenter > 2 Stt* 
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126?. it is held that the plaintiff need not take any 
steps to quicken the sheriff or bail below, before 
taking an assignment of the bail-bond, and in The 
Kirgv. The Sheriff of Cornwall, 1 Term R. 559. 
it is held thaf the sheriff is guilty of an omission 
in not returning the writ, and that the rule to re* 
turn it is founded upon and must be consequent 
to that omission. 

In Murray v. Durand, Espin. Ca. Ni. Pri. 87. 
Lord Kenyon was of opinion, that, but for"the 
actual justification of bail interfering, the action 
would He against the sheriff; he calls it there " in 
" fact an action for not taking a bail-bond." 

Macdonald, Chief Baron. — This case is de- 
cided by Ellis v. Yarboro; the principle is there 
recognized, that no action lies against a sheriff 
for an escape, where he takes bail, because he is 
compellable so to do ; but if he does not take 
bail, nor has the body at the return of the writ, 
an action does lie. This rule is followed in the 
decision of that case, and has ever since been 
considered as the law upon the subject. 

The rule was discharge* 



t . * 
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Walker v. Drawater. 



.t»- 



4 rule was obtained to shew cause why the exe- 
a fcl "*" cution in this case should not be set aside. The 



U JCi.-L.U- 



i^ :l! *out fi*f a * was tested of last Hilary Term, before the 
SLT»<toih t death of the defendant, but was not in fact taken 
* mJ. 2*. ? ou j |iu a ft er jt 5 i n the Vacation following. 

Espinasse shewed cause against the rule; he in- 
sisted that the goods were bound by common law 
from the teste of the ^ fa. Anon. Cro. EL 174« 
Parkes v. Mosse, Cro. EL 181.1 Rol. Abr. 893.(A) 
2* 3. The statute 29 C. 2. <?, 3. provides, that 
a writ of execution shall only bind from the time 
of the delivery to the sheriff, but that statute is 
expressly made for the protection of purchasers only 
(s. 13.) ; and accordingly it has been decided in 
several cases,that,as between the parties themselves, 
the goods still continue to be bound by the teste > 
Houghton v. Rushby, Skin. 257. andDr.Needham's 
case there mentioned y ,where the same decision was 
afterwards adopted by hq^d Holt. So, Anon. 2 Vent. 
218. Farrer v. Brooks, 1 Mod. 188. Robinson v. 
Tonge, 3 P. Wms. 399. Finch v. The Earl of Win- 
chelsea, Mr. Cox's note, Ibid. Springer v. Somer- 
ville, Bunb. 271- The only case which seems at 
all to weaken this rule is Heapy v. Parris, 6 Term 
Rep. 368. but that is very distinguishable, it goes 
' upon the circumstance of the judgment not being 
docketted pursuant to 4 and 5 W. and M. c. 20. The 
Court were of opinion, that the executor was 
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entitled to have that notice of the existence of 
the judgment, before it could be put in force 
against him; here there is no such objection. 
Besides, that was a case between two creditors 
contending for priority; this is between a ere* 
ditor and the executor. 

Shepherd in support of the rule. The teste of 
the writ is fictitious, and may, as in all other 
cases, be controverted where any thing turns upon 
it. The real date is, the delivery to the sheriff. 
If the execution bound from the teste, the goods 
would be bound by it, and all other executions 
of subsequent testes would be postponed ; but 
the only question to ascertain their priority 
is the time of the delivery to the sheriff for 
the purpose of being executed ; for it has even 

been iield, that if no warrant is taken out to 

» 

enforce the execution, a subsequent execution 
sued with diligence shall be preferred. 5 Mod. 
577. The executor is in truth the trustee for all 
the creditors, and if the goods are not bound as 
against creditors at the time of the death, neither 
can they against him. This is the principle upon 
which the Court went in Heapy v. Parris. The 
Court there say, " The moment a party is dead, 
" the rights of his creditors are fixed." The 
plaintiff here had po vested right in the goods at 
the time of the ^eath, for another creditor might 
have gained a priority. Then he must resort to 
his mre t facias, and the executor has a right now 
to pay him, among the other judgment creditor*, 
i o what order be thiflks proper* 

■•*■ 
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The case standing over to this day, the judgment 
of the Court was delivered by 

Macdonald, Chief Baron. — The question in 
this case is, whether an execution tested before the 
death of the defendant can be taken out and exe- 
cuted after his death; or whether a scire facias 
ought not to be sued upon it? The point seems 
to us to be settled by the case of Heapy v. Par- 
tis [a). 

The rule was made absolute. 

* 

(a) In Heapy v. Parris, the writ of execution was tested as 
well as sued out after the death of the defendant. — In Michael- 
mas Term 37 Geo. 3. a case similar to Walker v. Drawater 

came to be argued in K. B. v, Langmead, where the 

Court, upon seeing the note of this case in the Exchequer, ob- 
served that distinction between it and the case of Heapy v. 
Parris, and considering the decision here to have proceeded on 
a mistaken view of the latter case, expressed a contrary opinion. 
The case went off upon another ground. 



,^Tf e \ Franklin v. Gooch. 

1 ltb February. 



setting out of mH£ bill was for an account of tithes of wheat in a 

tithe* cannot be M i a u • .1 ' j* .1 /»i- 

dispensed w.tb, particular field, in the year preceding the filing 
£".££& of thebill. It appeared that thewheat hadremained 
of the weather standing very long from the wetness of the season. 

prevents the . . • . 

com from being arid the weather continuing very precarious, the de- 

put in shocks' at . 

aij. fendant was obliged to cut small parcels of it at a 

time, and carry it home immediately when a cart 



MR 
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load was cut. He gave notice to the clergyman 
that he was going to cut and carry what part of it 
he could, while the weather was fair. The plaintiff p 
attended to see it ti thed,and the defendant proceeded 
to fill a cart load, throwing nine sheaves into the 
cart, and laying aside the tenth sheaf for the tithes. 
The plaintiff refused to take his tithes unless he 
saw the whole tithes of the corn cut down regu* 
larly set out before any part should be carried 
away; he did not object to the size of the sheaves 
thrown aside for him, and they were sworn to be 
equal to the others. 

Partridge contended that the clergyman is in all 
cases entitled to have his tithes set out, and relied 
on Tenant v. Stubbins. (ante, p. 640.) 

Plumer and Richards, for the defendant, insisted 
that the farmer was justified by the necessity ofthe 
casefin omitting theusbal form of setting out the 
tithe. The mode of setting out the tithe of each ar- 
ticle is adapted to the convenience of agriculture, 
andof course must shift with circumstances, itnever 
being intended that the farmer should adopt an un- 
profitable mode of husbandry, for the purposes of 
tithing. Collyery.Howse.(d) Besides the sheaves 
offered being the full tithes, the refusal t* accept 
them, upon a formal objection, is such conduct as 
a Court of Equity ought not to countenance. 

MACDONALD,ChiefBaron. The case made by the 
plaintiffisextremely unfavorable. The'farmer trust- 
ed to his not objecting, and acted upon a seeming ac- 

(a) gee. anty, vol. 2. p. 481. . 
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quiescence, and the objection at last is not grounded 
upon any pretence of unfairness in the tithes offered 
i him. In a case so vexatious, and so unseemly in a 
clergyman , the Court would be glad to find any suf- 
ficient ground, from the state of the weather at the 
time, to justify the mode of tithing adopted, and 
"to dismiss the bill with costs; but the conduct of 
the farmer in not setting out the tithes, was not 
strictly correct, and cannot be supported. An ac- 
count is therefore unavoidable, but without costs. 



Serjeints Ion ' HART V. DuRAND. 

Hall. 

Monday, 

22d February. 

a testator gaw* rriH £ testator by his will gave '• toevery of tbggons 
* c^wyVAhe " and daughters of his late cousin J. D. 100/." 

r/ofti»iaTe h " J. D. had left only one legitimate daughter and 
OTusi2*ieft 8 one * wo illegitimate children, a son and a daughter, 
legitimate The Deputy Remembrancer refused to admit evi- 

daughter, and , • ~ , . 

one son and one dence of the testator's intention to comprehend 
umtertbe feu the illegitimate children in the bequest. On ex* 
w^r*; ception| to the report, 

will, nor is evi . 

bieoftheinten- ifoV/g* insisted that the words of the will, "the sons 
tator° e es " " and daughters," could not apply to a single daugh- 
ter.; that this was an ambiguitas latens which let in 
evidence of the persons really designed. It is clear 
that bastards may take by a general devise to all 
the natural children of A. B. Methamv. Duke of 
Devonshire, 8 Vin. 32 1 • and if the words of the will 
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cannot be otherwise satisfied, bastards must equally 
take under the general nathe of sons and daughters. 
JT. D. being dead, the testator must be supposed 
to have known the spejftfic objects of his bounty, 
and evidence should have been admitted to shew 
whom he meant. 

Plumtr an&Cox on the (^ther side. 

Macdonald, Chief Baron. If this were allowed, 
it might equally well be attempted in every case of 
a devise to tljfc dlrileflten of A. B. to include illegi- 
timate children, by parol evidence of intention. Be- 
sides, the claimants are a son and daughter; these, 
together with the legitimate daughter ; will not sa- 
tisfy the words tc sons and daughters;" and there- 
fore the pretence of admitting parol evidence fails. 

Thomson, Baron. In order to admit this claim, 
the words must be construed as extending gene- 
rally to all sons and daughters, whether legitimate 
or not. Then it would be impossible to exclude 
any other bastards of J. D. who may possibly 
hereafter claim. This construction would be mon-* 
strous, where there exists one tbananswers the 
legal description of the persons to take. 

The report was confirmed. 



as* 
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Beachcroft v. Gord6k and De Constant. 

(2*ORDON sued at law on a policy of insurance, 
averring that he had insured for his principal 
De Constant the party really concerned. The un- 
derwriter filed a bill for a discovery and injunction. 
Owen now moved for an injunction on affidavit of 
De Constant residing abroad. Jt jjraa objected that 
notice of the motion ought to have been given to 
Gordon. Owen contended that this was unneces- 
sary, as it appeared by the declaration that De 
Constant was the real plaintiff at law; and there- 
fore it was like the common case of a plaintiff 
residing abroad. 

The officers agreed that, in practice, no notice 
is given. 

Thomson, Baron, thought that such a practice 
was improper; for the making Gordon a party in 
Equity shews you cannot obtain an injunction 
against him behind his back. If he has no notice 
of this motion, he may as well not be a party. h 

Macdonald, Chief Baron, thought that from 
some particular circumstances which appeared in 
the case, notice ought to be given. 



.*• 



It was directed to be moved again with notice. 



• 1 ■ t 
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Hare v. Groves, and Others. 



TH Edefendant Groves, in 1786, leased to the plain- A te, ?* nt co?e - 
inantiog tort- 
tiff Hare (a brewer) an inn and out-houses, P"»r, damage ** 

with about ten acres of ground on Woolwich con* ,£ continues " 

mon, for twenty-one years, (determinable at thereof of ?em", 

will of the tenant, at the end of seven or fourteen °S«!!i^ ing 

' toe premises 

years,) at 100/. a year; the plaintiff binding himself »*•*«*«•!•* 
by an express covenant for the due payment of the 
rent, and to keep and leave the premises in repair, 
damage by fire only excepted ; and the landlord to 
have a right of entering to inspect the state of the 
premises. In 1792, the plaintiff underleased to 
the defendants Harford and Taylor, brewers, they 
indemnifying him from all demands of rent. 

The tenant of these premises, under Harford 
and Taylor, becoming insolvent, and the house re- 
maining unoccupied for a considerable time, they 
afterwards u n%r leased to the Poly graphic Society 
(forimitating paintings,) who made use of it forboil^ 
ing and preparing oils and varnish, and for paint- 
ing their pictures, and other purposes of their ma- 
nufacture: in the course of qAJch, the house was 
rendered totally unfit for an inn or dwelling-housg, 
the floors being all stained, and most of the win- 
dows shut up. It i^as also necessary to keep such 
excessive heat in the rooms, by furnaces in each, 
that the hazard to the building from fire was consi- 
derably increased ; and no person lived in the house. 
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In 1793, the house was consumed by fire; the 
stables and outbuildings were «pt damaged. The 
plaintiffs soon afterwards applied to the defendant 
Groves, to rebuild the premises, or to accept a sur- 
render of the lease. Groves refused to do so, and 
commenced an action at law, on the covenant, for 
nonpayment of rent accruing subsequent to the 
fire. * This bill was filed for an injunction, and to 
compel Groves either to accept a surrender of 
the leas*, or to rebuild the premises. 

' Burton and Cooke for the plaintiff insisted, that 

tht claim of the landlord, though good at law, [Bel- 
four v. Weston, I Term Rep. 310.) was yet against 
an established rule of equity. The first case in which 
this was so decided, was Brown v. Quitter, Arab. 
621. Lord Northington there held, that, by the 
equitable construction of such a covenant, the te- 
nant is not bound to pay rent for a house which no 
longer exists, and which he is not bound to re- 
build. The same construction was adopted by 
the same Chancellor, in a subsequent case of 
Cambden and Morton, and by Lord Bathurst in 
Steele v. Wright 1773 (a). And this doctrine in 
equity has been recognized by \jOX$Kenyon, when 
deciding the contrary to be the rule of common 
law. Weigallv. Waters, 6 TermR. 489. Belfourv. 
¥ Weston, 1 Term R^310. If this be the regular 

and fixed construction of such a covenant, in 
courts oCJEquity, nothing dehors the lease can vary 
it. If the tenant has either made an improper ap- 
plication of the premises to art^ise by which the ha- 
zard from fire is increased: if by his negligence, or 
• ■» 

{n) Cited in Doe v. JSandkam, 1 Term Rep. 70*. 
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even by design, the premises are burned, the land- 
lord has his remedy by an action of waste, or other- 
wise; but this cannot give a right to recover rent 
for that which does not exist. 

But, in fact, no improper use has been made of 
the premises, to the extent of fixing the tenant with 
responsibility for the loss. It was not stipulated in 
the lease that the house should continue to be used 
as an inn, nor is it always in the power of. the te- 
nant that it should, as the justices may refuse to 
renew the licence. To convert it to a manufactory, 
'is the most obvious and probable use of such a 
building; and there are many trades and manufac- 
tures in which the danger of fire is as much in- 
creased as in the present; at least the court cannot 
decide it to be uncommonlytiazardous, without an 
issue. 

But the landlordhas precluded himself from this de- 
fence. He wasa builder livingin the neighbourhood. 
He has seen this change of the use of the building, 
and might at any time enter under the covenant 
to inspect the state of the premises; if waste was 
committed he might re-enter it, either at common 
law, or by virtue of his covenant; by lying by for " 
so many years, he has encouraged us not to object 
to the use the premises have been put to by our 
under-lessees, and is therefore to be Considered as 
having^ given a licence to this use of the premises. 

Plumer and Stanley for the defendant Groves. The 
decision in Brown v. Quitter by no means establishes 
the construction contended for by the plaintiff. If 
that construction were to hold, .the lessee would 



* 
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:„>s dud it his interest to burn the house, in or- 
.<.: :u jet quit of the rent, after letting the premises 
.'tcoine untenantable for want of repairs. It is not 
there held that the landlord is bound to repair on 
such a covenant, for he may elect to accept a sur- 
render of the lease. The idea there thrown out, that 
the thing leased is gone by the fire, is not true in fact 
in either case ; for there the tenement remained so 
valuable that the lessee would not surrender, and 
here the out-houses and land are still of considerable 
value. If one of the out-houses, of trifling value, had 
been consumed by fire, that would have been, like 
this, a partial loss ; and the tenant would equally 
have been entitled to compel the landlord either to 
rebuild i t, though not bound by the covenant so to do, 
or to accept a surrender of the whole lease, however 
advantageous it might be to the landlord. 

It may well be questioned, therefore, whether the 
opinion of Lord Northington in Brown v. Quilteris 
well founded. The rule of law is clear that the les- 
see must abide by his covenant for the payment of 
the rent in the event which has happened ; and it 
is contrary to the general spirit of equity to change 
the effect of a contract from that which the parties 
themselves here entered into. That case was not 
decided according to the opinion of Lord North- 
ington, for the tenant refused to surrender his 
lease, and his bill was dismissed. The other 
cases mentioned are not in print, nor is any 
note of them produced ; those determinations 
may have rested on special circumstances ; the 
obitur dictum of. Lord Kenyan cannot give 
much weight to the argument, as be was then de- 
termining the contrary to be the rule of law, and 
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was not considering the case upon the grounds of 
equity. In the late case of Waters v. Weigall (a), 
in this court, the rule was not acted upon as a 
fixed principle of equity. 

* 

In this case the equity, if any, is rebutted by the 
conduct of the lessee in the use to which the pre- 
mises have been applied. The ground upon which 
Brown v. Quilter proceeded, was, that the parties, 
by exempting the tenant from liability to rebuild in 
the case of fire, had agreed to consider that in the 
same light as if the premises had been .swallowed up 
bythesea. This however supposes that the accident 
happens withou tdefaultof the tenant. In the present 
case, the tenant, if not guilty of actual fraud v at least, 
cannot be considered as free from blame. Suppose 
the landlord to have subjected himself to the risk of 
loss by fire; the risk he has agreed to stand to is 
that incurred in the occupation of the premises as . 
an inn, and the rent is probably proportioned to the 
extent of this risk. If a common insurer had agreed 
to take the same risk upon himself, there can be no 
doubt, that a ^change in the lading of a ship*' or 
in the use to which a house is applied, by which 
the danger is materially increased, will avoid the in- 
surance; the use of the premises might be changed, 
but not so fis to increase the risk run by the land* 
lord. — By underleasing to the Polygraphia Society^ 
the tenant probably got an increased rent by sift>-' 
jecting the house to greater risk* and is therefore 
receiving the premi um for the additional risk which 
the landlord incurs. It is also in evidence that no 

• ■ • • 

« 

(a) Vide ante, m>l. 2: p. 575. ; 
VOL. II. V 
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person slept in the house* and the fires were conti- 
nued all night without tiny person to watch them. 
The care ought to be increased with the risk, other- 
wise the tenant is guilty of 'that degree of negli- 
gence which is viewed by the law in the same light 
as actual fraud, arid which avoids erery equity that 
the plaintiff might otherwise be entitled to set up. 

Burton in reply contended, that the relief given 
by Courts of Equity in cases like the present was 
similar to the jurisdiction exercised in cases of 
penalties of bonds, mortgages, apd other contracts, 
which are construed at taw according to the ex press 
agreement of the parties; but, in equity, the consi- 
deration given* and the fair recom pence to be ob- 
tained for it, are the principal rules in estimating 
the claims of the parties. It is Unjust that the 
tenant should pay rent for a house which does not 
exist; unless, by agreeing to repair, in such an event 
he precludes himself from the general equity. 

* ■ . • 

Macdonald, Chief Baron. The present question 
is obviously one of that description upon which a 
Court of Equity ought peculiarly to pause. The 
question is of great importance, from the generality 
of that kind of covenant which gives rise to this 
suit : and it acquires additional consequence, be*' 
cause it calls upon a Court of Equity to fix the 
boundaries to its own power and jurisdiction in 
interfering in the contracts of individuals. i 

I » 

It is clear that at law the tenant is bound, by tfci 
legal construction of this lease, to pay hisrentduripg 
the continuance of the term, notwithstanding the 
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event which has taken place. Equity is called 
upon to interpose, to prevent the operation of this 
legal construction, upon the ground that the loss 
ought in such cases to fall upon the landlord in* 
Stead of the tenant: we are called upon to relieve 
from the burden of this misfortune, one party who 
is liable at law to bear it, and to lay it upon ano- 
ther innocent party who is not otherwise" liable. ' 
* ... i ■ 

It will be material to consider how for this dog- 
tripe might be pushed, upon the same reasoning 
adduced in support of the present claim. If the* 
thing leyied is destroyed or materially damaged by 
floods (a), or tempest, or any other inevitable acci- 
dent, the same equity might be insisted upon. 

Jt may well be questioned whether there is apy 
real resemblance in the present case to that of an 
eviction of the tenant by title paramount; to which 
Lord Norihington has as$i milated i t as the grot/ nd* 
work of bis opinion in Jirown v. Quilter., The 
tenant oea only be evicted where the title of the 
landlord was originally bad, where he never had i& 
truth any thiog to demise* and the pretending tacfq 
so was a fraud upon the lessee* In the present case 
there wa9 a full capacity to demise the tbingleased* 
OH any term* which the parties might agree upon 1 
Tfe? possibility pf destruction by fire was in their 
Contemplation ie making the lee$e ; and it would 
hav^ been v*ry ea$y to provitfeagainst the payment 
of rent in such an event, or for apportioning the 
rent on a partiaT loss, if sucb had .been the inten- 
tion of the parties : on the contrary, the lessee hat 

if/f 6«« CanH¥^JCmmnan§»^iiAMmrru<m r. North, 1 Ctk.Ca.9S. 

PS 
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< expressly stipulated to pay the rent during the tern* 
at ail events; and it is very difficult to say that 
that was not the intention. This therefore is ma- 
terially different from the case of penalties relieved 
against in equity ; the ground of that relief is that 
the actual payment of the penalty was not the 
intention .of the parties, and the contract points 
out the teal interests which are meant, to be taken 
under it.(a) Accordingly? where, by the nature of 
the demand afid of the penalty, it seems probable 
that the^cMal payment of the penalty was'the in- 
ten'tibh of the parties, Equity refuses to interfere, 
as : inff #m&» v. Roffe[b), and that class of case*. 



.iii i . 



Perbjaps this case may be distinguished from that 
of Brown v. Qui/ler, so as not to clash with it. In 
Br otirnv. Quitter, the landlord had insured the house; 
by its being burned he became entitled to the insur- 
ance, arid therefore had in his pocket the value of 
the thingwhich was the subject of hfccon tract witli 
fh& lessee. As to him therefore no loss had hap*, 
pened. liifcr'e might be sortie equity to say that he 
should not keep the house, or its value, and receive 
the rent also, but should either put it down again 
for the use of (he lessee* or remit the rent; this per- 
haps may make a distinction between that case and 
the' present, so that a different decision maybe 
adopted here, consistently with the factsof that case. 
—The two other cases decided, the one by Lord 
Nottingham, the other by Lord Bat hurst, are aaett- 

- (a) See Sir H. Peachy v. The Duke of Somerset, 1 Stra. 453. 
Sloman v. Walter, 1 Brol Rep. 419. 

(b) 6 Bro. P.C. 470. See also Hardy v. Marton, 1 Bro. Rep. 
419. and the notes in 1 Fdnbk&que's Treatise of Equity , 141. 
387-8-9. 



HILARY TERM, 36 GEORGE III. ($5 

tioned as being similar to. that of Brown y.Quiiler, 
and probably may in the same manner be distin- 
guished from the present. And the question does 
not appear to have come directly beforethe Court in 
any of the other cases which have been mentioned. 
The dictum in Weigal v. Waters, although from an 
authority so highly respectable, is not such as to 
preclude further investigation upon the subject. 

Then supposing the principle of equity contend- 
ed for by the plaintiff to be clearly fixed, the de- 
fendant raises another objection to his claim, pecu- 
liar to the present case, from the conduct of the 
plaintiff himself in the manner of occupying the 
house. It is argued that a tenant, occasioning the 
loss of the house by his own misconduct, is not 
entitled to the general equity; and it is insisted 
that the plaintiff is culpable in converting the pre- 
mises to an use by which the hazard of fire was 
increased; and in not proportioning his care to 
that additional hazard. It is certainly an import- 
ant question, what shall be the effect of such a 
change in the use of a building where the lease has 
not specified any particular mode of enjoyment. 
There is also some contradiction in the evidence, 
witb regard to the quantity of the increase of the 
hazard, and of the care taken to prevent its effects. , 
It will be ne<*essary for the Court to look into the 
case before we give our decision. 

Macdonald, Chief Baron, delivered the opi- Serjeants inn 

* * Hall. 

nion of the Court. 25th February. 

In deciding this cause, it is material, in the first 
place, toascer.tain how thq rights of the parties stand 
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at laW, before we proceed to consider the grbunds 
of equitable interposition, upon which this Court 
ife now called upon to vafy those rights. 

By the deed which is produced, it appears that, 
the plaintiff has bound himself for the payment of 
the rent by a positive covenant, and without any re- 
striction. The exception in favor of the lessee, that 
he shall not be bound to repair in case of fire, is 
merely negative. It saves him from one of the 
duties to which he would otherwise have (teen 
•liable in that event, under the general covenant to 
repair: this does not necessarily excuse him in the 
same event from all the other duties to which he has 
made himself liable; and there does not seem to be 
-any immediate connexion between this saving and 
the covenant for payment of rent. 

It is argued that the naturepf the subject raises 
that connexion. I take the distinction to be this: 
Where, upon a covenant by one party, the law 
raises another mutual and correlative covenant, 
the one becoming impossible, the other also is gone. 
But where the covenants both arise out of .the 
express agreements of the parties, and are not 
described as dependent the one upon the other, al- 
though (he performance of theope becomes impossi- 
ble, yet the force of the other remain*. And this has 
been repeatedly decided in cases resembling the 
present. In Dyer 33. a. and in Par ad me v, Jane, 
Aky*s Rep. 26 it is ruled that where a lessee co- 
venants to repair, destruction by lightning* or the 
King's enemies, does not excuse. So, in the case 
atbar> the lessee would not only have been obliged 
to pay rfcnt in the event that bto happened, bqt 
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to repair also, if that were not expressly excepted. 
In Monk v. Cooper \ 2 Ld. Raymond 1477* also 
reported, but less fully in 2 Slrai763 * where the 
covenant to repair was with the same exception as 
here, it was held that the lessee continued liable 
to payment of rent after destruction of the pre- 
mises bv fite. The same doctrine followed in Bel- 
four v. Weston, 1 Term Rep. 310. and in Pindar v. 
Ainsley, there cited by Mr. Justice Buller^ and 
again in Doe v. Sandham, 1 Term R. 70S. and Mr. 
Justice Bullcr there observes, that the cases cited 
from Courts of Equity, in which a different rule 
prevailed, must have turned upon particular cir- 
cumstances. These cases have clearly established 
tbe right of the landlord to recover at law on the 
covenant for rent. 

In Courts of Equity the decisions have not been 
so uniform. In the case of Harrison v. Lord Norths 
1 Ch. Ca* 83. the Chancellor seemed inclined to 
interpose in favor of a lessee, to prevent his being 
liable to payment of rent, where the premises had 
been taken from him by the King's enemies; but 
it does not appear that he in fact interposed in 
consequence- of this opinion: And in Carter v. 
Cwnmins, cited ibid, the Lord Chancellor refused 
to relieve the lessee from payment of rent, where 
the thing demised was carried away by a flood. 

In the case of Brown v. Quilter, in AmbL 6l9> 
Lord Northington proceeds upon an opinion that, 
even at law, the right of the landlord to recover 
rent in a case like the present would be doubtful; 
and he considers it as similar to the case of ag 
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eviction ; but there (foes not appear to be any 
analogy between the cases. Where the tenant is 
evicted upon a title contrary to that of his land- 
lord, it is ascertained that the lessor demised what 
in truth dicf n6Ttt^l6frs:^o>him: -In* that case" he 
has no claim to have a continuance of the recom- 
pence for that which in fact was never his. Here, 
on the contrary, the question turns upon the effect 
of a covenant entered into by parties fully compe- 
tent to contract concerning the subject of the de- 
mise, where the value of it is destroyed by a sub- 
sequent accident. Perhaps, however, the cir- 
cumstance of the landlord having in that case re- 
covered the value of the house against the insu- 
rers, may distinguish it from the present. The 
same circumstance also occurred in the case of 
Camden v. Morton. Of Steele v. Wright we know 
nothing more than what may be collected from the 
loose mention of it in argument in Doe v. Sand- 
ham. It is there considered as following the two 
decisions of Lord Northington, and probably may 
have resembled those cases in this circumstance 
also. As to the dictum of Lord Kenyon in Doe v. 
Sandham 9 it merely amounts to this, that if there is 
any remedy at all, it must be inequity; it ne- 
gatives the remedy sought at law', but does not 
affirm the existence of an equitable claim. 

In the present case there is not any one circum- 
stance which was not in the contemplation of the 
law, when the rule, which still holds, was esta- 
blished ; there is nothing to affect the conscience 
of thepartj. In Brown v. Quilter, the circumstance 
of having recovered the value from the insurers 
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i 
might be considered as affecting the conscience 

of the lessor, so as to take that case out of the 

genera] rule ; here the point comes before a Court 

of Equity with the same naked circumstances 

which have already been decided at law, and there-* 

fore the general rule must prevail, that equity 

follows the law. 

By the misfortune which has happened,both these 
parties are damnified. The lessee is owner of the 
house during the lease, the lessor after its expira- 
tion; by the fire each loses his interest in it; 
what equity is there to throw the whole of the 
burden upon one of the parties, whose equity is 
certainly equal to that of the other? 

The Court* ground their decision, therefore, not. 
upon any evidence of the particular circumstances 
of this case, or of the dangerous use to which the 
house was applied, but upon the general ground 
that the equity of the parties is equal, and the 
rule of law must prevail. 

The bill must be dismissed ; but, as there are 
authorities which seem to warrant the plaintiff in 
coming here, let it be without costs, (a) 

(a) Bis Lordship also observed, that in the investigation of 
this case he had found much assistance from a note upon the 
subject by Mr. Fonbldnque, in his Treatise of Equity. See 
vul, 1. p. 336. 
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FoLKINGHAM V. CrOFT. 



Ob an agree- >tihis was a bill to have specific performance of 
j«ue," with all an agreement for the lease of a public house at 
^b!e D co£!" Leeds. The agreement was for a leaBe, "with all 
■ratt," • cow 44 usual and reasonable covenants, commonly in* 

naoi not to un- . J 

deries., or « 44 8er ted in leases of the same nature." The plain- 
sign is implied • 

where the cus- tiff, the lessee* tendered a lease to be executed by 
unci generally the defendant. The defendant objected to the 
H draught for not containing a covenant, on the part 

of the lessee, not to assign or underlease without 
licence. By the evidence it appeared ,^t hat there was 
no regular local practice upoft the subject, it be- 
ing equally -common in such leases to insert or to 
omit the covenant in dispute. 

Plutner tmd Johnson, for the plaintiff, relied on 
Henderson v. Hay, 3 Bro. R. 632. 

Burton and King, on the other side, cited Mor- 
gan v. Slaughter, 1 Espinasse's Cases at Ni. Pri. 
where Lord Kenyon ruled this to be an usuaPcove- 
nant. 



• 



The case having stood over for judgment from 
Michaelmas Term, the opinion of the Court was 
this day delivered by 

Macdonald, Chief Baron. — If this casecame 
before us without any authorities, we should not find 
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much difficulty in deciding upon it; the covenant 
in question is very old in the practice of the law, 
being recognized as ^ell known in Lord Coke's 
time ; and it is now s# generally adopted, that a 
lease made without such a covenant would be 
considered by every body as improvidently drawn. 

A doubt is t however, introduced by the oppo- 
site decisions which have taken place upon the 
subject. In Henderson v. Hay^ Lord Thurlow 
considers it necessary, by the terms of the agree- 
ment, that nic covenant inserted should be inci. 
dental to the lease, that is to say, that it should be 
<)trite of course in such a lease; and his decision 
linds that this covenant is not incidental. The 
other case was decided by Lord Kenyon, having that 
decision before him; and, therefore, although only 
a case at Nisi Prius 9 is entitled to great attention. 

\Jp6Yi the whole* we ate of 'ofrintoh, thai this 
covenant, being now so long established in com- 
mon practice, may fairly be considered as a com- 
mon atid usual covenant to be inserted id leases: 
The bill must, therefore, he dismissed; but, as the 
opposite decisions upon the subject raised a case 
of fair doubt for the plaintiff to brifig into court, 
he ought pot to pay costs. 
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. . NaGLE V.tfb WARDS. 

8*me day. 



variety of in. mHE plaintiff sued as lay impropriator of the 
extent de- J parigh of £ i n Wales, for tithes, hay, and 

agistment. 

The defendant set up ten or tweltfc defences to 
this claim, several of which were inconsistent and 
contradictory. A doubt at first arose, whether this 
should not be considered by the court a$ an abuse 
of their pleadings, and as such be rejected as not 
being a proper defence; and it was insisted that 
this ought to be done, because the plaintiff is dis- 
tracted by the multifarious defence, and does not 
know to what bis evidence or the arguments of 
counsel should apply. 

But it appearing that the plaintiff had not been 
guilty of any intentional misconduct, and: that it 
•wholly arose from mistake in his legal advisers, the 
Court went into the defence. 

■ 

Partridge and /7a//, for the defendant, insisted 
upon two grounds of defence: 

Mere non-pay- 1 st * That from tithes of hay and agistment never 
mem of a parti- having been paid to the rector within memory, a 

cular species of o r j * 

tithes i* no evi- conveyance of them to the landholder should be 

fierce against * • 

lay rector of a preSUUied. 
conveyance of 
that tithe. 
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, * 

2d. A mod usr in Hon decimando for hay and agist- * prescription 

i *nnon demand* 

ment, covering. this and many adjoining parishes, can only ba set 
being a very large Jract of country, of which the tmt^oomil 
tithes were formerly vested in the Abbey of L. «7i duu^" 

district. 

As to the first, they contended that this was not a whether such a 
claimofa modjus in non decimando , and therefore/b^pkad^Bd 00 * 1 
not within the decision of the Bury St. Edmunds v. £?<***• 
Evans, and the other cases upon that subject. Those j^ f C ^™ 0Q 
decisions, went upon the ground that, in order to 
found a, prescription, the presumption must be of a , 
right prior to the dissolution of the monasteries. 
Com* R* 651.: But since the. ecclesiastical pro- 
perty has come, into lay hands, its nature is chang- 
ed; by 39 H. 8. c. 7. it is become like any other 
lay property, is transferred by the same convey- 
ances, and its title is tried by the. same actions as 
any other incorporeal hereditament. The effect 
of length of time to support possession, as evidence 
of some grant or other title, is considered by Lord 
Mansfield, Cow p. 109., as a general rule of law ; ac- . 4 
cordingly it has been applied, in several cases, to 
claims of tithes as well as other property. Scott v. 
Avrey (a), Mawbey v. Edmead, &c. By 31, J. 1. 
c. g; 9 Geo. 3.c. 16., even the claims. of the crown 
are lost by 60 ytars nonclaim. 

. 

As to the second point, they argued that a custom 
in non decimando for a large tract of country is good. 
Doct.SfStud. c. 55. p. 147. 2 Inst. 645. Hicks v. 
Woodson, 4 Mod. 336. Carth. 390.. 2 Sate. 655. 
Skin. 460. Those- authorities gp.tQ all sorts of 
tithes, to. those due of common right, as well as 



(a) Vu ajfte, vol. I. p. 321. 



i- 
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othtrsL The dis tine tioi* is, that a tract of Country 
may prescribe; an individual, or even a parish* 
cannot. 1 Bar nar distort, J(. JS. 71. 

Plumer and Richards, for the plaintiff, argued* 
that the claim of exemption by presumption of a 
grant was only another mode of stating a modus in 
non decimando, for wherever the evidence would 
support such a modus, d fortiori it must support 
the present defence ; and the effect of such a da* 
fence is, therefore, determined by the ease Bury St. 
Edmunds V. Evans, The case of Scott and Aitty 
does not apply to the present ; that was a dispute 
between two claimants of tithes, each deducing % 
title to the tithes distinct from the title to the 
lands, and the claimant, who happened also to have 
the land, was in possession of all the tithes, and 
demised them to the tenant together with the land; 
here the rector has received all the tithes that have 
ever been taken, and it is clear that he ha$ a prima 
facie right to all, whether he has had actual per* 
ception of every species or not. Benson v, Oiaue, 
Bunb. 284. The defendant does not pretend that 
his lease contains a demise of the tithes of hay 
and agistment; his landlord has never denumded 
those tithes of him, and therefore neither of them 
has possession to set up against the prima facie 
claim of the rector, as in Siott v. Airey. 

Astotheothe^point,they insisted that a modus in 
non decimando could only be claimed in a large arid 
known division of the country, as the wildof Ksnt^or 
of Sussex, or for a hundred er county, but not fot* 
parish, orfor a few contiguous parishes; and the case 
cited, Hicks v. Woodson, support? this distinction^ 
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By that case, as reported in 2 Salk. 655. 1 Ld. 
Raym. 137*, it is decided, that even a county or 
hundred cannot prescribe in non decimando for 
things which are dejure titheable, and Dr, Burn 
draws that conclusion from all the cases. 3 Burn 
393. 

» a 

/ 

Macdonald, Chief Baron. — The plaintiff hav- 
ing made out a clear title to himself as rector, the 
defendant insists on exemption from payment of 
hay and agistment-tithe, on the ground of having 
never paid these tithes ; from non-payment he 
wishes the Court to presume a grant or convey- 
ance of these tithes from the lay impropriator. It 
is clear that, against an ecclesiastical rector, this 
defence could never be set up in any shape: whe- 
ther a lay impropriator should have the same be- 
nefit was at first doubted, but that point seems 
now at rest. Three successive decisions upon it 
have fully established that there is no difference 
between a lay and an ecclesiastical rector. Benson 
v. OKve, in 1730, Charlton v. Charlton (a) in 1732, 
and the Corporation of Bury v. Evans, in 1739. 

As to the other point, also; it seems clearly esta- 
blished, by the case cited from 1 Lord Raym. 137., 
and in Salkeld, that a modus in non decimando can 
only beclaimed by some well-known divisionof the 
country. The present claim is extended to certain 
parishes enumerated in the answer, and which have 
not any common denomination, nor any mark by 
which they can be considered as a distinct and 

(a) Bunb.32b. " 
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separate district.' The claim of a modus being 
therefore bad, in respect of the territory to be co- 
vered by it, it becomes necessary to consider the 
other question, as to what species of tithes such a 
modus may apply, , 

• 

The Court decreed an account. 



* i 
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Tarleton v. Stakiforth, in Error. in the fc«ch* 



(See this ca*e at length 5 Term Rep. 695.) 

{JHAMBRE, for the plaintiffs in error, in add U 
tion to the arguments used below, contended 
that the general intent of the parties clearly was 
to give fifteen days for renewal, after the expira- 
tion of the period insured; that during these fif- 
teen days both parties have a right of dissent ; but 
if no disagreement is expressed, the payment 
within the fifteen days relates back so as to cover 
that part of the time already elapsed. If a con- 
yol. in. © 



qw r Chamber. 
W- <lne*d*y t 
ftOih ApnU 
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trary obstruction is adopted, the mentioning fif- 
teen days at all is only an artifice to deceive the in- 
sured into an opinion of their being safe, when in 
truth they are not. If it is-a new agreement, with- 
out any ottter connexion with the former except 
that of being on similar terms, the parties may 
come to such an agreement at anytime* The fifteen 
days given must mean some benefit which they can- 
not have afterwards; which they " forfeit," if the 
premium is not then paid. 

Buller, J. The clause is meant for the purpose 
of making it a continuance of the old agreement, 
so as to avoid the expence of new stamps. 

Chambre. If the insuring office receives, on the 
] 5th day after the expiration of the former year, 
the premium for a year's insurance, to commence 
from the expiration of the former year, they receive 
a whole year's insurance for a period less than a 
year by those fifteen days ; for the insured has al- 
ready stood the hazard during that time : this sup- 
poses a constant imposition on the one side and 
mistake on the other. In all mercantile trans- 
actions, the meaning of the parties is explained 
by the course of the trade. 

Wood on the other side. 

The Court were clearly of opinion that the judg- 
ment ought to be affirmed. 
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Mutloe «;. Smith. JH'li ay '-, 

22d April. 

rpHE bill stated that A B. died above twenty years 
■*■ ago, seized in fee of a messuage, leaving the 
plaintiff his heir at law. The widow continued in 
possession of the premises till her death in 1789, 
and her daughter the defepdant has continued in 
possession ever since. The bill suggested that the 
defendant claimed under some deed or devise 
from the ancestor of the plaintiff, and prayed a 
discovery of her title. • 

The defendant demurred. 

Romilly for the demurrer insisted, that a Court 
of Equity never compels a tenant in possession to 
make a discovery, unless to remove any obstacles 
out of the plaintiff's way in proving his own title, 
as if the defendant has his. deeds, fyc. Baden v. 
Dore, 2 Vez. 445. Ivy v. Kekewick, 2 Vex. jun. 
679. and a similar case of Davies v. Henley, 1st 
November 1793. After so long possession and a 
descent cast, the origin of the defendant's title is 
not to be inquired into. 

Partridge and Lewis, for the plaintiff, "insisted 
that there was that privity between the parties, 
which entitled them to a discovery. The bill 
states that the defendant claims by a devise, or 
otherwise, under our ancestor ; we have a right 
to know how we are disinherited. The length of 
time cannot be set up, because the widow had a 

g 2 
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right to her dower in the house, and her possess 
sion cannot be considered as adverse. 

The demurrer was allowed. 



__ _. _ » 



JSl??*', Parry v. Dawson 

26th April. 



a cootractfor HPhis wasanactionof troverforaquantityofspirits; 
a^end W "by ' The defendant, a merchant at Liverpool, wrote 

S^£f*J? to the plaintiff, a distiller at Bristol, to order a large 
iDtbeposMsioD assortment of spirits, to be shipped at several times. 

of the intended r w 

purchaser The Soon afterwards, or* 1 8th May 179^, he wrote again 
converted^DT to countermand the order, adding that he would 
l!ndoffJed U £ take spirits of him, as heshouldhaveoccasion, in the 
^olrDe^e. B *ualcouree, from the warehouse kept at Liverpool 
mandedthein. for the Bristol distillers. On the 22d of May th6 

creased price 5 .- ** 

andonoonpay. plaintiff wrote in answer,- that the first cargo of spirits 
feodant to bail, was already shipped: that, as it would be difficult 
aoddSu^red!^ to g^ ^ e customhouse peVmit altered, he should 
pwJeSThi^ '$' '* proceed on the voyage consigned to the de- 
fromiakigin fendant, who might then easily get it removed 
into the general warehouse; and that the other 
spirits should not be sent.— The^ spirits arrived at 
Liverpool 9 and were lodged in the king's warehouse 
in the name and under the direction* of the defend- 
ant, and never removed by him into the general 
warehouse. The price of spirits was then 2$. 4<i. 
per gallon. On the 95th June the pries rose to 
4* (id. in consequence of the act of parliament 
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stopping the distilleries. The defendant soon after- 
wards took the spirits out of the king's warehouse 
and sent them abroad for sale, and on the 1 Oth August 
wrote to the plaintiff that he had doneso, and charged 
himself with the price at 2s. 4tf. The plaintiff on - 
the 13th wrote back that he considered the contract 
as having been abandoned, but offered to let him 
have the spirits at the price they then bore, 4*. 6rf. 
and threatened to arrest him tor the value in de- 
fa trit of payment. The money not being paid, the 
plaintiff arrested the defendant for 1600/. (the 
value of the goods at 4s. bd,) on affidavit of a debt 
for goods sold and delivered. He did not, how- 
ever, proceed in the action of assumpsit, but 
brought this action of trover. The action was tried 
before the Lord Chief Baron, who left it to the 
Jury to say whether the contract was rescinded: 
they thought it was, and accordingly found a ver- 
dict for the plaintiff. 

" - Law ^nd Giles obtained a rule to shew cause why a 
new trial should not be granted. They contended 
that the plaintiff had concluded himself from suing 
as for a tort. Supposing' the first contract to have 
been rescinded, yet the defendant took under colour 
of a purchase from the plaintiff, and it was not 
open to him, upon an action for goods sold and 
delivered, to have denied the existence of the con- 
tract. The plaintiff refused to sell at the price 
offered; he demanded more, and threatened to 
artest in case of non-payment of the larger price, 
treating it as a sale of the goods for a price to be 
fixed by their value in the market at the time. He 
proceeds on the same idea to make an affidavit of 
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the debt for goods sold and delivered. This cir- 
cumstance was held to conclude the vendor in 
Smith v. Field, 5 Term R. 405. ; and the Court 
would not permit him afterwards to disaffirm the 
contract. If a landlord brings an action for use and 
occupation, he admits the holding, and cannot af- 
terwards bring an ejectment as for a tortious posses- 
sion. Birch v. Wright y 1 Term R. 387. Here both 
parties have agreed to consider it as a sale, and the 
circumstance of the price being disputed, does not 
alter the nature of the transaction. The Court 
ought to lean in favour of this construction, be- 
cause by suing in trover the plaintiff avoids hav- 
ing a set-off against him. They also argued that 
trover would not lie without a tender of the money 
due to the defendant for warehouse- room, hehav- 
, ing a lien for that sum. 

Plumer and Dauneey shewed cause. 

mTm* 9 Macdonald, Chief Baron. — It is perfectly clear 
that the first con tract between the parties was an null- 
ed. The spirits were in the possession of the de- 
fendant, not upon a sale to him, but merely as an 
agent to deliver them into the proper warehouse; 
he chose afterwards to make use of these goods, 
and attempted to set up the contract which Jhad 
been rescinded at his own request. The plaintiff 
on hearing of it unequivocally refuses to consi- 
der the formfer contract as subsisting ; he offers, 
however, to accept the then market price for the 
goods, if the defendant will pay it immediately. 
This is refused ; then there is no contract between 
the parties. But it is said that the affidavit to 
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hold to bail shall conclude the plaintiff, and the 
case of Smith v. Field is relied on. In that 
case a contract had subsisted, the vendee offered to - 
rescind it, the vendor would not agree to do so, and 
made the affidavit of debt on the ground of the 
sale: as evidence of a refusal to rescind the con- 
tract, this conduct was unequivocal and conclu- 
sive ; but in the present case there was no con- 
tract ; the parties did not agree to each other's 
terms, and the arrest took place in pursuance of a 
threat accompanying the refusal to accept the 
smaller price. The affidavit is of a debt to the value 
of the goods at the larger price ; this never can be 
evidence of an agreement to renew the old con- 
tract at the smaller price, and the offer to accept 
the other was never acceded to by the defendant. 
The affidavit cannot have any effect to bind the 
plaintiff, otherwise than as evidence of his assent 
to the contract as subsisting ; for even if he had 
proceeded to trial on the assumpsit, and been non- 
suited, he might afterwards have changed the 
shape of his action. , 

The claim of lien might have raised some quest- 
ion, if the conversion had only been constructive, 
by a refusal to deliver over the goods: but here 
the conversion is actual, and cannot be covered 
by the claim of lien. 

The rule was discharged. 
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Fridty, 
6th May. 



The Attorney General v. Henderson, 



The Attorney npHE Solicitor General moved for leave to amend 
w^meTmend the information, by adding another count, on 
arewuetD- payment of costs. 

formation. , r v 

Plumer, contra^ insisted that this could not be 
granted. If the information is amended, it must be 
upon the ground that the Attorney General might 
of course file a new information, and attain the 
same end at increased expeoce and delay. But, 
in truth, the information must be of the same date 
with the seizure, and must, by the rules of the 
court, be filed within a month after it. When 
that period is elapsed, the leave of the court must 
be obtained to antedate the information, and must 
be upon shewing some grounds for obtaining it; 
the present being made, as a motion of course, 
cannot be granted. 

Upon inquiry the practice was found to be, that 
the Attorney General may, at any time, amend an 
information as of course. The Court therefore 
granted the motion. 






» „ 







-*■ / 
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Roberts v. Clayton. - Mond^, 

9 th May. 



rrtHis was a bill to redeem a mortgage; it stated ouabmtore. 
the conveyance informally, not shewing that J^^o* 1 *" 
any legal estate had passed. The transaction was ^ e ^ t i h ^ t tbft 
stated as a mortgage, and that the defendant had 8ta . te a Ta,id k- 

gal conveyance 

entered by virtue of the conveyance, and still con- to him. 

, ^ . , A demurrer to 

tmued to enjoy under it, the relief it 

over-ruled by 
an answer to 

The defendant demurred to the whole relief tf i c ' dis j 6ver y 

of the facts on 

sought, and put in an answer denying the mortgage, which thc »w 
and claiming the estate under another title. ■ p» « 

Owen, in support of the demurrer. The defend* 
ant not appearing by the bill to have any legal 
estate in the land, it is still in the plaintiff; his 
remedy is therefore at law. 

Williams, for the plaintiff. The mortgagee in pos- 
session cannot object that his title is bad, if we 
agree to treat it as a valid conveyance to him; be- 
sides, if we should proceed at law, the defendant 
would bring us here to complete bis title, and the 
objection is, that we put the parties now in the same 
situation as they would be after these two suits. 



The defendant has also over-ruled his demurrer 
by the answer; the demurrer to relief admits the 
facts upon which it is prayed; it admits, therefore, 
the mortgage : the answer denies the mortgage. 
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Owen, in reply. If the plaintiff were to payor 
tender the money due on the mortgage, and then 
proceed at law, the defendant would have no equity 
to have his title completed, nor would it be at all 
necessary to come here* 

As to the point of form, he insisted that the de- 
fendant may demur to the relief sought, and answer 
as to the discovery prayed. North v. Earl of Straf- 
ford, 3 P. Whis. 148. Abraham v. Dodgson, 2 Atk*. 
1 57. Gilb. For. Rom. 63. 

Macdonald, Chief Baron.— -Both points are 
perfectly clear. It is not open to the defendant to 
object to his own title, which is admitted by the 
plaintiff to be good; but even if it were only an 
equitable mortgage, as an agreement or pledge of 
title-deeds, the mortgagor ought to come into 
equity to redeem, and not proceed on his legal 
right. The whole transaction is properly the sub- 
ject of equitable cognizance ; one material part of 
it is the taking the account, and therefore a tender 
of what the mortgagor supposes to be due, does 
not oust the whole jurisdiction of equity, so as to 
leave the party to his legal remedy. 

Upon the other point also, there can be no 
doubt that the answer over-rules the demurrer. 

The demurrer was over-ruled. 
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Harris v. Daubeny. Samt d *y- 

JfOMILLY moved to amend the answer by 
striking out a passage in it. Richards ad- 
mitted the amendment to be honajide, but ob- 
jected that it ought to be done by a supplemental ' 
answer, as the Court never allow an answer to be 
amended, from the danger of perjury. 

The defendant had leave to file a supplemental 
answer. 



SITTINGS AFTER EASTER TERM. 
SERJEANT'S INN HALL. 



The King v. Barber. Thur*uy, 

12th May. 

Two extents went for 1241/. l<)s. the one to the T w0 ?***** 
issued into dif- 
Sheriff of Durham, the other to the Sheri Afferent counties 

of Newcastle. The former seized goods to the debt; both 

value of 604/. 17$. ; the latter to 260/. The de- *^J g f the debt 

fendant paid the debt to the latter, before any ™$£££ 

venditioni exponas issued on either. h^toSSm. 

He shall have 
the whole 
poundage. 
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Bailey obtained a rule to shew cause why the 
poundage should not be apportioned. 

Plumer, for the Sheriff of Newcastle, contended 
that his client was entitled to full poundage, and 
rested on the case of the King v. Caldwell (ante % 
vol. l./>. 279.) 

Bailey, for the Sheriff of Durham, argued that 
thepoundageought to be apportioned, as in the case 
of the King v. Fry (a). The distinction is, that 



(a) That case is erroneously stated, (ante y vol. 2. p. 358,) the 
reporter having been misled by a false entry in the minute-book 
of the court of the 28th Nov. 1793. It ought to ftand thus : 

But where the The King v. Fry, 28th Nov. 1793,— Two extents issued for 

the officers of° * ne same debt to the Crown of 11,574/. The Sheriff of S. seized 

the -Crown iro- goods to the amount, and in order to liberate the goods so taken, 

though upcm " ( w hich were partnership stock,) the partners of the defendant 

compulsion of paid the debt to the Receivers General of the Excise. The Sheriff 

the poundage °t &• a* 80 claimed to have seized to the full amount. Upon the 

•ball be appor- money being paid, neither levy was proceeded in. 
tioned between 
the Sheriffs. 

The vAttorney General argued that the Sheriff is entitled 

to claim poundage dejure, only where the levy is completedt 

3 G. 1. c. 15. s. 3. 

Rouse, for the Sheriff of S., argued that he was equally enti- 
tled to poundage from the money being paid by compulsion of 
his levy, as if he had raised it upon a venditioni exponas; Salt. 
332. Parker 177. Lane 74. and if he is entitled to poundage 
at all, as having levied, he must have the whole ; the King v. 
Caldwell (ante, vol. 1. p. 279.) 

Lens, for the sheriff of B., argued that the money not having 
been paid into the hands of either Sheriff, the Court could not 
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where the money is raised by the levy of one 
% Sheriff, he shall have all the poundage; but where 
the money is paid before the levy is completed, 
although by compulsion of the levy, it shall be 
apportioned. 

By the Court. In the case of the King v. Fry, 
the money was paid into the hands of the Receiver 
General* and no* to either Sheriff. The Court 
therefore thought that it would be too nice a dis- 
tinction to enquire which levy had compelled the 
payment of the money, and accordingly the pound- 
age was apportioned. The present case falls ex- 
actly within 1 the rule of the King v. Caldwell, 
from which it cannot be distinguished. 

The rule was discharged. 



take notice of its being by compulsion of the one seizure, more 
.than the other, and therefore the poundage ought to be ap- 
portioned. 

The Court declared that a levy having actually been made to 
the amount of the debt, poundage was due ; and they referred 
it to the Deputy Remembrancer to apportion the poundage^ 
according to the respective claims of the Sheriffs. 

Afterwards, on 27th February 1794, the Deputy Remem- 
Drancer reported the seizure of the Sheriff of S. as above; and 
that the money, was paid by compulsion of that seizure. Of the 
seizure of the Sheriff of B. the greater part was disallowed. a» 
being subject to mortgages and other prior liens, go that he was 
reported to have seized only to the amount of 859/. The 
Court directed the poundage to be divided in the proportion 
which that si*m bear* to the whole debt* 
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Tuesday, The ATTORNEY GENERAL V. BROWN. 

7th Ju n#. 



if • cotter ob, |-|N an information for forfeiture of the defendant's 
from theAdmi- cutter, it appeared that she was such a vessel as 
•"tcnded^to required a licence within 24 Geo. 3. sess. 2. c. 47. 
« proceed on . 27 Qeo. 3. c. 32. and 34 Geo. 3. c. 40. She had 

«« voyage to 

« &ibon 9 " and accordingly obtained a licence which described her 
different ™y- as "at and belonging to Colchester, and intended to 
^forfeiture* * " proceed on a voyage to Lisbon." After having 
Llzed aTthwigh obtained this licence she did not go to Lisbonbut to 
then lying in Flushing. After her return she went a voyage, to 

her original «_»»»*• 

port. Sunderland for coals ; she was seized at Colchester 

after thelast voyage, TheChief Baron directed the 
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Jury that, if they thought the intermediate voyages 
to Flushing and Sunderland could be considered as 
preparatory to the voyage to Lisbon to take in goods 
for that voyage, or otherwise, so that it was not a 
substitution of a different destination from that spe- 
cified in the licence, they ought to find for the de* 
fendant. The Jury found a verdict for the Crown. 

A rule having been obtained calling on the At- 
torney General to shew cause why a new trial 
should not be granted, cause was now shewn by 

Mr. Solicitor General and Newnham. They ar- 
gued that the vessel is forfeited by the acts, unless 
she has such a licence as is required by the Legisla- 
ture, alicencespecifying thevoyageupon whichshe 
is about to sail. While she continues to answer that 
description the licence protects her. When she 
ceases to answer the description in the licence, she 
no longer has such a licence as the acts require, 
and is therefore liable to forfeiture. 

Rouse and Da?incey,\n support of the rule. By the 
24 Geo. 3. the Admiralty were bound to specify on 
the licence; the particular port for which the vessel 
was intended to sail. By 27 Geo. 3. c. 32. s. 10. it is 
left discretionary in the Admiralty, either to grant 
a licence limiting the destination of the vessel, or 
a general licence. This is a general licence, and 
the addition of her being Cf intended to proceed on 
" a voyage to Lisbon" is merely a description of 
lier then destination, not limiting it expressly to 
that or any other voyage. The licence must also 
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* * * ■ • 

describe the number of men and guns, and the ton* 
nage, 6fc. ; perhaps she may increase of diminish 
the number of hfcr guns or men before sailing or afi 
terwards, of her tort n age maybe inaccurately taken | 
Will she therefore be forfeited ? These' things are all 
necessary to be inserted in the licence; if the latter 
- are merely descriptive; and will not occasion a fori 
feiture by being changed, or inaccurate, the desti- 
nation must be considered in the same light. 

By S7 Geo. 3. c. 32. ** $. it is provided, that ves* 
sels found out of the limits specified in a licence, 
" limiting or confining their navigation," shall be 
forfeited. Then* before that act, the exceeding the 
limits was not a forfeiture of the vessel, even where 
the licence was limited, a fortiori where it was un- 
limited ; and licences of the latter description are 
not affected by this act. The Legislature were satis* 
fied with the bond given on obtaining the licence. 

But supposing this in the same situation as a li- 
mited licence, the seizure is improper. It is directed! 
to be made " if found in any port or place other than 
" that to' which," 6fc.\ here she was seized at CoU 
chester \ the port from which she was to sail for 
Lisbon; she was not therefore " found in any other 
" port or place," and it cannot be maintained that 
the forfeiture attached on her going to Flushing, 
and could be taken advantage of at any time after* 
Wards. If it did, then she might be seized at 
Flushing, or on her voyage home, whether with- 
in distance or not; but it is provided by s. 7. that 
such vessel shall not be questioned unless within 
four leagues of the coast. 
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The Solicitor General* in reply. The Admiralty 
have no authority to grant an unlimited licence. 
They must either grant a licence for a particular 
voyage, or for navigating within certain limits ; in 
both, the navigation is limited : and the clause in 
27 'Geo. 3. applies to both. But without resting on 
that clause, the general purview of all these acts 
considers the destination as a necessary part of the 
licence. If the destination may immediately be 
changed, the policy of the acts will be defeated. It 
would go this length, that, by a licence for a voyage 
to Lisbon, all future voyages to any foreign or 
British ports would be protected. If this could 
not be the intent of the Legislature, then the des- 
tination mentioned in the licence must be a limi- 
tation, not a description merely: or if it is a de- 
scription, it is the description of an essential requi- 
site without which the ship ceases to answer thede- 
scription in the licence, or to be protected by it. So 
if the number of gunsormen were materially chang- 
ed, she would require a fresh licence;, if the ton- 
nage was grossly misrepresented so as to go beyond 
the probability of a mere mistake, it would be a 
ground offorfeiture; the vessel would not their have 
such a licence as is required by the statutes. 

37 Geo. 3. c. 32. s .5. provides that a cutter found 
out of her limits shall be forfeited, in the same 
manner as if she had no licence: that is, upon be- 
ing found within four leagues of the coast. She 
could not therefore be seized out of that distance, 
but whenever she returns within it, the forfeiture 
is incurred. 

VOL. III. H 
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Macdonald, Chief Baron, this day delivered 
the opinion of the Court.— This ca*e depends uport 
the construction to be put upon two acts of parlia- 
ment, the 24th and 27th Geo. 3. the former of these 
in s. 7. requires the licence to set forth " for what 
' " port the vessel is about to sail, "which seems to con* 

fine the licence-to a particular voyage between, two 
specific ports. This was found inconvenient in some 
cases, and the Legislature in the 2d act has impliedly 
given authority tp the commissioners of the Admi* 

* 

ralty, to issue licences for a general course of trad* 
ing within any particular limits to which they ipay 
think proper to extend it: and it provide*, that if 
the vessel shall be found out of those liipits, fhe 
shall be forfeited as if she had no licence. I findt 
upon inquiry at the Admiralty, that licences ?renow 

considered there and alwaysgrantedwith the view of 
continuing so long as the vessel shall remain in the 
same course of trade specified in the licence, Tbu*t 
if a licence is granted to navigate from London to 
Hull, the vessel is protected in her return ; for a voy- 
age to Hull implies in truth the voyage there and 
back ; and if s|ie makes another voyage to the same 
place, it is not the practice to require a fresh I ice no*. 
• Jf shechanges hervoyage,a new licence is required* 
It is plaiivupon looking into the two statutes, that 
this is the meaning of the Legislature. It is made 
necessary to set forth the description of the vest-, 
% sel, and the specific voyage of limits of her. 

trade, for the purpose of enabling the Admi- 
ralty to judge, whether it will be safe to the* re* 
venue that a vessel of such a description shogj/i 
be allowed to trade upon that coast. If grants 
ing a licence for one vpyage is a general pro- 
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taction, this security to the revenue is lost, and 
the Admiralty have no discretion upon the sub- 
ject. It appears clearly, therefore, that the voyage 
upon which she is about to sail, is a material part 
of the licence, and if there is a change in that par- 
ticular, she has no longer a licence which sets forth 
for what port she is about to sail, and is therefore 
liable to forfeiture. 

The rule was discharged. 



3= 



The Attokney General v. Roose. same day. 



rpms information was for a similar cause of for. if a cutter has 
* feiture to that in the last case* The vessel in * Im^ded'o 
question obtained a licenceon 1 Ith September 1784, !! S^^S? 
as being " intended to be employed in the oyster J) fjJ^JJ^ /-fc 
" fishery, from the Spurn Point to the Isle of ,to fWghi*»& 

._ m . , ,, ¥ , __ * "the Shun 

" Wight. In 1793, she went a voyage to Ham- «« Point" by a 
burgh, and was seized on her return in August I79S, fagh^hebZ* 
being then within the limits mentioned in the li-£^ , E, bk, ° 
cence. After a verdict for the Crown, a rule to set 
it aside was obtained and now supported by 

Rouse and Dauncey. They argued that the sei- 
zure was illegal. Admitting this to be a licence 
limiting the navigation of the vessel, the only sta- 
tute by which it can be forfeited is the 27 Geo. 3. 
c. 32. s. 5, which provides, that if any vessel, hav- 

h 9 
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ing a licence limiting her navigation, " shall be 
" found in any port or place out of those limits, 
" such vessel may be seized," Sfc. Then the port 
or place referred to, in which if a vessel is found 
she may be seized, must be some port or place in 
which the seizure may take place, that is a. British 
port or place, not a foreign. 

The intention of the act is, to prevent such ves- 
sels going to any parts of the British coast, other 
than those specified in the licence. 

Mr. Solicitor General. The vessel is not liable tq 
forfeiture at Hamburgh, but if she is found there, 
that is, if she can be proved to have been there, 
•he has abaudoned the licence and may therefore 
be seized on her return as having no licence. 

Macdonald, Chief Baron. — This case is verv 
clear. The licence specifies certain points of the 
coast to which the navigation of the vessel is con- 
■ fined. It protects her while she is within those 
limits; as soon as she goes out of those limits, her 
licence is gone, and she is as liable to be seized as 
if she had none. The act 97 Geo. 3. c. SO. s. 5. 
expressly provides for the case. 

_ # 

TJie rule for a new trial was discharged. 
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Mathews & Ux. v. Bowman. 1*5/21* 

^ATKINSON HAWARt), by his will, made 
27th December 1776, gave all his freehold and 
copyhold estates to truste.es on trust for his two 
daughters, for their lives, " in equal moieties, as 
" tenants in common, for their sole and separate 
" use, independent of their present or any future 
" husbands/* and remainder to their children. He 
then adverted to a mortgage upon one of his es- 
tates, and directed that, if the mortgagee insisted 
on payment, the estate should be sold, and the re- 
sidue of the money " to be equally divided be- 
" tween his said two daughters, share and share 
4< alike, for their own sole use, independent of their 
" said husbands/' ^rc ; his personal estate he left 
to his executors in trust for his two daughters, 
" for their own sole use, independent of their hus- 
" bands, equally to be divided betweeti them, share 
" and sharealike, except what is particularly dispos- 
" ed of by this will;" he then gave to one of his 
daughters a tankard and ting, and a few other lega- 
cies to other persons. On 1 1th February 1778, and 
3d April 1779,he added to his will two codicils. On 
11th December 1779, he made another codicil, be- 
ginning with these words: " I W. H. being minded 
" and desirous to make some additions and altera- 
" tions to my last will and testament, bearing date 
" 27th December 1776, and to my codicil, bearing 
" date 11th February 177S;'* he then gave some 
additional legacies to the legatee mentioned in that 
codicil :" And, as an addition or alteration to my 
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44 said will, I do hereby revoke the specific bequest 
44 to my daughter Olivia, as I would be glad to pre* 
serve peace between my said daughters ; and in- 
stead thereof my will is, that my plate, linen, and 
household furniture shall by my executors be 
equally divided between my said two daughters; 
my eldest daughter to have the first choice of 
the plate and other things ; but in case they can't 
"agree about the division thereof, then my will i% 
" that they shall be alt sold, and the money arising 
•* therefrom to be equally divided between my two 
" daughters : and after payment of my just debts, 
" legacies and funeral expences, the residue of qpty 
" personal estate, together with the money aris- 
" ing from the sale of the F. estate, after payment 
" of the mortgage thereon, I give and bequeath to 
" my said daughters for their own sole use, not tor 
" be subject of the debts or contsoul of their hua«s 
u bands, and that the same shall be paid into their 
" own proper hands, and their receipts alone sbaUr 
" be a sufficient discharge to my executors for the 
" same/' 

The testator died in 1780 ; the executors re-- 
nounced,andthe two sisters took out administration. 
Afterwards, one of the sisters died, and her husband 
the defendant, as administrator to her, possessed 
himself of her share of the testator's property. Th& 
plaintiffs, theother<sister and her husband, insisted 
that the residuary bequest, by the last codicil, was. 
given to the two sisters, as join ten an ts> and that* 
therefore, the whole survived to the plaintiff. This 
bill was accordingly brought for an account of the 
property come to the hands of the defendant. 



TftMT* tfiRM, $) OfiORO* HI. 429 

Otttkam *nd Ifa//, for the plaintiff. It aeems 
Steal 1 that th* wdttteof the Codicil, taken by them* 
Wives, would c?aity a joifttenahcy of the residu&ry 
bequest. It is giveft to the two daughters of the 
testator, and no words of severance are used so as 
to raise a tenancy in common ; the subsequent 
ffftftift are merely to defeat the claims of their has* 
bands, not to alter the mode of taking as between 
tfce twd sister** If th« grant were to oife of them 
for her separate use, the tame vtords must be made 
Use of to vestit-in ber independent Of her husband; 
The fc in? u instance df both being married, and each 
requiring that provision* in the bequest as against 
herhbabtftnd, cart not affect the nature df their rights 
to between themselves. In the former will* the bt* 
tpiest bad been made td them as tenants in common* 
Mid in several parts of the will, where any devise 
wf beqtlest to them is mentioned, the testator uses 
the most accurately technical expressions to ton* 
t<*y a tenancy in com mom So in tbt codicil tht 
fttrrtitwe and plate, or the money arising frdm th* 
Stfle thereof is to be divided, the testator preset** 
tug as to this the same directions in the mode of 
their enjoyment at in the former will, tit. ft* 
tenants in common : As to the other parts df 
bis personal estate, he alters the bequest to a join* 
Mftaticy y add it is clear that, whether this be com* 
aidered » a subsequent part of the same Vhll> of aft 
a new will, it revoke* the former expressions so fat 
as it differs from them. Co> Lit. 1 14. 2 Mod. 158. 
9 BL Com* 50%. 1 Vetn. 93* Indeed, where it is 
by a subsequent codicil, the intent to alter is mate 
tfttifrngly implied than to a difference of el pre* 
stent in th$ sane Will. Thus if two legacies of 
the start amount to tb# sant person art fivea in 
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44 said will, I do hereby -wok- * repetition of 

44 to my daughter O/imV-, < . jt is construed 

44 serve peace between n r«o» f 1 Bro. ic. 

44 stead thereof my will ;* 
44 household fumitur 

44 equally divided Ix . :.i to alter his residuary 

44 my eldest daug- - : tor its being repeated. 

•* the plate and or 

44 agree about t 1 .- the defendant. The codi- 

44 that they sh; ' . r the purpose of making one 

f * therefrom • ."And as an alteration or 

14 daughter - sad will, I hereby revoke/' &c. 

* 4 legacir :J e codicil is satisfied by that al- 

44 perso iu*c be consideredas confirmingall 

44 inr > . i me will, if the words of the codicil 

44 c . .<?tf with suchintention. The bequest 

4i ^*iersmaybe joint or several; the law 

>.. :s;oint, if there is nothing to shew the 

.Hicthis bequest may be consistent with 

vi % iK and therefore shall be construed by 

:>* r stator had meant to alter the mode of 

^ »^l- ** would have done so by express words, 

etc ; to a doubtful inference from ambiguous 

v ,^s>. us: besides, the direction that the money 

.^.*, ,?* paid into their proper hands, implies a sever- 

# . v v. 1c is not merely that the interest is to be so 

^u. or that the executors are to be trustees for both; 

M v principal is to be paid, one moiety into the hands 

.>i each, which cannot be without a severance. 



Macdonald, Chief Baron. — We are to collect 
the intent of the testator from the whole will taken 
together, and not merely from the particular codicil 
in which the residuary bequest is last mentioned. By 
referring to the will, it appears the testator had a ge» 




1TNITY TERM, 30 GEORGE III. 731 

i 

''vide the whole of his estate, real 
en his two daughters, inde- 
i other. This intention, as to 
i impeached by any subsequent 
^ verance in the interests to be taken 
rsonalty, is also ^clearly marked out in * 
Let us see then whdttis the general in- 
of the codicil. It is expressly made for 
urpose of removing a trifling inequality in the 
division of the plate; with that alteration it con- 
firms the bequest of plate and furniture in the will, 
cautiously directing that itshallbedividedin a cer- 
tain manner. No reason can be hinted at why this 
should not have been given in the same manner as 
the other personal estate; and as the whole is 
given to the same persons as in the will, the words 
" to be divided" may fairly be carried on from the 
first part of the bequest of personalty to the resi- 
duary clause ; and this seems the more natural 
construction from the direction to pay the residue 
" into the hands" of the legatees, which implies 
a severance. The other Barons being of the same 
opinion. 

The bill was dismissed. 



■ * 
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??££D ar. Philips. 

. .u» a bill la set aside annuities oil payment 
« ::i«s principal money advanced, The plaintiff, 
„ _. t^out 3tf, applied for money to one King, 
. .-.o iucrodueed bim to the defendant. The de* 
.liJaai agreed to lend htm 1900/. oti getting two 
uiuuftiies of 100/* each a -year, for the life of the 
borrower, secured by the bond and judgment of 
himself and Lord Sandwich. The plaintiff being 
afterwards again in distress for money, he applied 
a second time to the defendant for 893/- 0& th* 
same conditions J he told bim he had 2450& by 
him which be did not choose to divide, but that 
Lord Falkland and Deivei Broughtdn also wanted 
part of it, and proposed that the plaintiff should 
join with them in borrowing the whole sum, jffld 
becoming bound for each other for payment of the 
annuities to be given to the defendant for it. To 
this proposal the plaintiff and the other two assent* 
ed, and the defendant advanced them the Said 
sum, viz. 800/. to the plaintiff, and the remainder 
to Lord F. and D. Broughton, for which they 
jointly and severally bound themselves to pay to 
him several annuities, viz. one of 195/. during the 
lives of Lord Falkland and the defendant, or the 
survivor; another of 125/. for the lives of the de± 
fendant's wife and daughter, and the life of the 
survivor; and the third of 100/. during the lives 
of the defendant and his wife, and the life of the 
survivor. 
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To this bill the defendant demurred. 

Richards insisted that the plaintiff bad shewn no 
equity. There is no fraud or imposition suggested ; 
the second transaction, as well as the first, was at 
the solicitation of the plaintiff. The defendant re-f 
fused to divide his money; he refused to lend a 
portion of it to any of the three borrowers* bat 
fent to all jointly j neither of the three has a right 
to complain of this, as they have mutual benefit 
and mutual risk; then the only question is, Whe- 
ther the inadequacy of consideration for either or 
both the annuities shall be held sufficient to set 
them aside? The rule seem* now settled, that that 
circumstance alone shall not have the effect. In 
Heathcote v. Paignon, 2 Bro. R. 17$. the Lord 
Chancellor considered that circumstance as nttt 
alone sufficient to set aside the security,. although., 
*pon the whole ci re u gas traces, tbfe eattreioe dis- 
tress of the borrower, SfcC he did there set ft asidfc. 
In Griffith v. Spr alley, in the Exchequer, % 1st June 
1787 (a) it was expressly so ruled ; arid in Barnard 
▼. Flint, in the Exchequer, HiL Term, S3 O. 5. 
the same doctrine was held by the Court (6). 

(a) See this case, 2 Bro. R. 179. (n) 

(b) That was a bill to redeem an annuity secured on land. 
The plaintiffs rested on inadequacy of the price, and also on the 
situation of the plaintiffs at the time of the transaction, having 
been in the greatest distress, in prison, and in want of common 1 
necessaries. The Court directed the Deputy Remembrancer to* 
report what was the market price of the annuity at the time, 
but expressly protested against this being understood as a decla-r 
ration of their opinion, that inadequacy of price would alone be 
held a sufficient ground to set aside the annuity. On the report 
it appeared, that the price given was very nearly the market 



^ a£QUER, 

. .rgued that the com- 

-rarity for Lord F. and 

.. unfair advantage of his 

2Way, ou j t i t ou t f the co mm on 

14th June. 

. -acy of price. 

cftitvlw 1 ? . Jhief Baron, this day delivered 

giT*!; ie Court —Upon looking into this 

fc *. dean a1, titling that amounts to a charge of 

. tioie amounts only to a case of inade-< 
uce, which has been determined not tor 
emu to set aside such a transaction. 



i* Jeuiurrer was allowed. 



•i. 



a at the time, and the bill was dismissed. In the course of 

argument, the distinction taken in Heathcote v. Paignon, 

>«a*een the value of an annuity and the market price of it, was 

• £Uod deal considered, and the Court thought that the market 

►nee was the only criterion of value into which they ought to 

iuuk* 
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Gartside v. Gartside. 



n annuity was granted by A. B. payable out a submission to 

. & nit n i arbitration was 

ofcertain estates, partof which came afterwards made a rule of 
to the plaintiff, part to the defendant, disputes anaw^ni' * 



A 



arising about the proportions in which the annui- Su g^ted the 
ty was to be paid, a bill was filed in this court, Je*nobu^ned 
but the parties afterwards submitted to have the by. misrapre- 
matter referred by an order of the Court to arbi- foots not then 
tration, and thereupon an award was made. The plaintiff? pim 9 
bill charged that the defendant, in giving in to^^ 
the arbitrator the particulars of the estate i n his Tbe P leai,bad - 
hands, (as the annuity was to be apportioned ac- 
cording to the value of the part of the estate in 
the hands of each,) wilfully misrepresented its ex- 
tent and value, suppressing several parcels ; that 
the plaintiff had not till lately discovered the fraud. 
The bill prayed to have the matter opened. 

The defendant pleaded the award alone, and did 
not put in any answer. 

Plumer and Pemberton, in support of the plea, 
argued, that the award was a bar to any further 
investigation of the subject. The award alone is 
therefore a good plea. Tittenson v. Peat, 3 Atk* 
529- Puseyv. Desbouverie, 3 P. Whis. 317. Pope 
v. Bish 9 (anle^vol. \.p. 59 •) and Edmundson v. 
Hartley (ante^ol. 1. p. 97.) Here the plaintiff 
has shewn no case against the award, he has not 
stated when or how he came to find out the de« 
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T±s*m why he might not 

^ .-lore the award, It was 

:umries ; the presumption 

u y*i ill was known to the arbi- 

±iiy aeglects to bring forward 

.. -r iimself; he is not therefore 

ziuict or award against him : he 

u he used due diligence before 

.s. ..:e award continues a subsisting order 

^ .' ;urt, it is final against both, and the bill 

> vi i^ek to set aside or destroy the effect of 

. . .uer, which would therefore continue to bind 

. . taimiff although this bill should be allowed. 

y artridge> Richards, and Lewis, for the plaintiff. 
-. ;s a mere confusion in terms to suppose that an 
*ard is a bar to any inquiry concerning the mode 
ii which the award itself was obtained. It only 
>ars inquiry into all the matters submitted to the 
.irbitrator, while the award remains good; but even 
it' all is fairly submitted to him, yet gross and appa- 
rent errors in the award may be set right by a 
Court of Equity. Tittenson v. Peat, 3 Atk. 529. and 
Anon. 3 Atk. 644. Accordingly, wherever an award 
is pleaded, all circumstances impeaching the award 
itself must be denied in theanswer. Alardesv. Camp* 
b*lL> liunb. 266. and in Pope v. Bish, and Edmundso* 
v. Hartley, the only question was, whether such 
denial ought to be only contained in the answer, or 
iu the plea also; but if not supported by the answer, 
it is bad, Fredand v. Johnson (vi. ante, vol. 3. p. 
♦07.) The charges of misconduct here are such at 
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equity always relieves against. It was the duty 
of the defendant to discover truly the parcels of 
the estate in his possession, and the title deeds 
not being in the power of the plaintiff, he is not 
guilty of negligence in trusting to the representa- 
tion given by the defendant. 

Macdonald, Chief Baron. — The bill admits the 
award to have been fair in every other respect ; but 
charges that, by a wilful concealment on the part 
of the defendant, the arbitrator had not a possibi- 
lity of making a just award upon the whole maU 
ter. The suggestion is, that according to the prin- 
ciple of decision actually adopted by the arbitra- 
tor, he must have drawp a different conclusion if 
he had not been, deceived* It seems necessary 
that that fact should be investigated. 

Hoth am, Baron. — I do not see how this matter 
can be said to be concluded by the award. The 
bill charges that those material parts were pre* 
vented from ever coming before the arbitrator; then 
they were not the subject of the award, 

Perryn, Baron. — However the fact may ulti- 
mately turn out, it appears upon this bill that the 
defendant has obtained an award unfairly. The / 
award cannot preclude the investigation of that 
feet; it is exactly excepfio ejusdem ret cajus petitur 
dissolulio . 

Thomson, Baron.-— The plaintiff charges a ma- 
terial part which was not known to him till after 
the award. Whether this alone would have been 
sufficient, to let in further inquiry may well be 
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ception, nor given any ku 
have known the truth !»c. 
his duty to make thr, i 
is that he did, and t! , 
trator ; but if a p 
material evident? 
to set aside a 
must shew t" 

Without Clli'- = 



. :f wilful con* 
::s him from 
ssible the plea 
.r:iied. 

~-i was over- ruled. 
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L ox don and Others 


does y 


•on of Liverpool. 



t\ 



thai 

tb- 

.ic the Corporation of London 

. .e privilege, "that the free- 
i- . :> or the said city, and all their 

. .. .*e quit and free from all toll, pas- 
sage, and other customs through- 
. .vie kingdom of England, and the 
■jtr lord the King (except only his due 
vvi custom of prizes of wines)/' 

:.s privilege having been infringed by the 

„ • . on of Livcrpoolin the reign of WilHamand 

, ., .tveuiu citizens of London, cheesemongers, 

„ % . * \..;n this Court against the Corporation of 

. *w«\ tor an account of cheese stopped by the 

-i -.vration for toll ; the Court directed an issue to 

* . ■ • \% bother any toll was payable to the Corpora- 

-v» of Liverpool, by citizens of London trading 

• s it oherse, for cheeses laden or unladen within the 

• port of Liverpool." This issue was found for the 
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; a second trial was granted before the 

would proceed to bind the rights of the Cor- 

ion; it was again found for the plaintiffs. The 

urt thereupon directed the Corporation to ac- 

■ iunt for the cheeseseized, andgranted a perpetual 

injunction to prevent them and their successors 

from demanding the said duty from the plaintiffs, 

or any other the freemen and citizens of London 

for the future dealing in cheese, fyc. 

The bill then stated that although the immediate 
question in that cause related only to cheese, yet in 
truth the general privilege or immunity was thereby 
fully ascertained against the Corporation of Liver- 
pool, in respect of all goods; and that the whole 
of the evidence given was applicable to the gene- 
ral right, and not confined to cheese. 

• That tlie defendants had commenced several ac- 
tions at law against the co-plaintiffs, who were all 
freemen and citizens of London, for tolls in respect 
of their merchandizes, laden or unladen at Liver- 
pool; and threatened to commence actions for toll 
against all other citizens and freemen of London * 
who should import goods there. 

The bill therefore prayed that the plaintiffs might 
have the benefit of the former decree, that the pri- 
vilege of exemption from toll on all goods might 
bedeclared, and a perpetual injunction granted. 

The defendants, as to so much of the bill as was 
at the suit of the Corporation of London, demurred, 
upon the ground that the immunity being claimed 

VOL. Ill* 1 
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only in respect of the individual citizens, and not 
for the Corporation, the latter had no interest in 
the suit. 



As to so much of the bill as was at the suit of 
the individual freemen, the defendants pleaded that 
at the time the plaintiffs were respectively admitted 
freemen of London, they were not, nor at any 
time after were householders, or inhabitants, or 
resiants, or in scot and lot within the said city of 
London; and that those plaintiffs were made and 
still continued freemen of London by fraud, lor tke 
purpose of enjoying the benefit of the exemption 
claimed, and to evade payment of tolls through* . 
out England, and particularly of those payable to 
the defendants. 

This demurrer and plea were set down for argu- 
ment about two years ago ; the Court having deferrejd 
hearing it until the decision of the cause, then de- 
pending in the House of Lords, between the Cor- 
porations of London and Lynn, by which it was ex- 
pected that the clai m of general exemption from tolls 
would have been settled. That cause however wis 
at Jast decided upon a collateral point, viz. upon the 
form of the action on the writ de essendo quietum de 
Theolonio, and upon the right of the Corporation to 
sue for the establishment of this privilege on behalf 
of their individual citizens; judgment was given 
for the city of London, the plaintiffs in error. 

The case was argued this day by Burton, Serj. 
Jfeywood, Hargravt^nd Hollisi, for the defendants ; 
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f and by Serjt. Adair, Newnhwm, Planner, Gibbs, the 
Recorder, Heywotd and Cox, for the plaintiffs. 

The counsel for the defendants admitted that, 
after the decision in the House of Lords, they could 
not support the demurrer, the right of the Corpo- 
ration to support a suit for the privileges of its in- 
dividual members beiag thereby established. But 
they contended that by that decision it was also 
clear that the plaintiffs had a remedy at law to 
establish the privilege, .and therefore a suit in 
equity was improper; and that this might be taken 
advantage of by a demurrer ore ten us. 

As to the plea, they argued that non-resident free- 
men were not citizens within the exemption. (a) 

They also argued that the charge in the plea of a 
fraudulent admission was a complete defence; a co- 
lourable admission to such a franchise, for a collar 
teral purpose is void. Hale de Portibus Maris 
12$. The City of Oxford'* case, 9 Veut. 106\ 

On the part of the plaintiffs it was objected that 
the plea was double and therefore bad. Whitbrwd 
v. Brockkur&t, l Bto. R. 404. The averment of the 
plaintiffs not being resident, nor housekeepers, is 
one defence ; the averment of their being admitted 
freemen by fraud is another independent defer*ce; 

(4) The srgument ft* the defendant* on the merits h not Hare 
inserted* because the question was not entered into by the other , 
side, nor by the Court ; and because the claim of the city of 
London is likely soon to be determined in another cause now 
depending in this Court. 

I 2 
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mi: zz*i. silone sufficient to 
•=• —rer. che defendant must 
. :t ormer, he would take 
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-*■.•!!. — Even if the plea were good, 

>* c could avail the defendants. 

-• -y che suit of the Corporation be- 

.,,. aev must answer, and the whole 

ji tiereibre come on at the hearing. 

r ..ereiidants it was argued in reply, that 

..uitnus in the plea went to establish one 

•t. raud charged consists in this, thatper- 

*vt*re not resiantin London, and whocould 

t.oore he bona Jide citizens, were coloura- 

...iii ttud freemen, for the purpose of avoiding 

..^ jiis. Perhaps the non-resiancy would alone 

«uiiicieiit bar, or the purpose of admission 

* v .,u aioue be a sufficient ground to set it aside as 

triable; but the two parts of the case together 

«*\- ,i stronger case of fraud than either singly. If 

v .tori' it is thought that either alone would be 

,vv»vi, tlio other may be rejected as surplusage, or 

u- v'ourt may and generally does give leave to 

uuv ml whuv a fair point is meant to be discussed, 

uul a matter of form intervenes. 

ll may br doubted whether duplicity is a good 
v»i>ivYiu>u lo a plea. The rule is that twodilatories 
*ltull not bo Huotvssively pleaded; but where two 
ililatourtttro pleaded together, the rule, which is 
tnUblitluHl to nave time, and prevent vexatious de- 
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fences, does not apply; much less where two de- 
fences to the merits are pleaded at the same time. 
In Ashhurst v. Eyre % <ZAtk. 51. 8 Atk. 341. the 
plea was double, yet was allowed. 

If the plea to the suit of the individual plaintiffs 
is allowed, the suit of the Corporation must also be 
barred. They can only sue to establish their pri- 
vilege when their citizens are disturbed in the en- 
joyment of it. If the other plaintiffs are not bond 
fide citizens, the privilege is not disturbed, and 
upon introducing that fact on the record against 
the Corporation, by pleading it to their suit also, 
they must be barred. It is not too late so to plead, 
notwithstanding the demurrer is over-ruled. 

The Court over-ruled both the demurrer and the 
plea. 



» i ■ >t , f • I *■ t 



Ex parte Durrand. 



in 1771 the testator Durrand entered into a con- This Court, «* 
tract with Governmentforsupplyingthetroopsin t«ono^eraif ,c " 
the Westlndies with provisions at certain prices. He S"hTwJIlSf 
continued for some time to act under that contract, £" coniuaof 
but never literally complying with the directions of l ^e coromis- 

/. . rrM sioncrs for sa- 

lt as to the mode of accounting. The Lords of ^Ung the pub. 

lie accounts. 
Where the interpositiou of this authority it desired, upon merely equitable grounds, and up- 
on complicated fiveu, tbe Court will not proceed upon motion or petition, but ouly upon bill or 



.nforwation. 
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the Treasury had from time to time bad their at% 
tention Called to the difference and inaccuracy aris- 
ing from the mode of accounting actually pursued, 
but never made any order to check it; on the con- 
trary, they directed from time to time money to 
be paid to him by way of imprest; their warrants 
expressed it to be for money due to him. In 1773 
he demanded and obtained an increased allowance 
on the provisions furnished, and again in 1776% 
Both of these rises were upon the footing of the 
former contract ; but the contractor still continued 
to account in the mode before pursued, raising his 
prfcefcin proportion to the increase of the contract. 
Itappearedthat, by the mode of accounting actually 
adopted, the contractor had greater benefit before 
each increase pf the prices than, according to the 
mode of accounting prescribed by the contract, he 
would have been entitled to after such increase. 

The commissioners for auditing the public ac- 
counts refused to allow the accounts offered, and 
insisted on their being taken on the foot of the 
contract, before they would grant a quietus. 

A rule having been obtained to shew cause why 
the commissioners should not be directed to make 
the allowance according to the former mode of ac- 
counting; cause was this day shewn by 

The Attorney General. -He argued that the Court 
bad no authority to make the order. The auditors 
of the imprest, in whose place the commissioners 
forauditingaccountsarenow substituted, werevery 
highofficersof the revenue, and there is no instance 
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of this Court ever interfering to controul them in 
the exercise of their duty. The statute 95 Geo. 3, 
c. 59. in creating these commissioners for auditing 
the public accounts, has pointed out {s. 1 1.) the 
jurisdiction which is to be resorted to in cases of 
particular hardship, the Lords of the Treasury* 
Without a special order from them, the com mis* 
sioners cannot make the allowance here prayed. 
The motion therefore calls upon them to do a thing 
contrary to the express directions of the statute. 
The cases in which the Court of Exchequer may 
interfere are defined in s. 23. 

He argued that the conduct of thecommissioners 
was right in taking the account on the foot of the 
contract. 

# 

He also insisted that the present was not a proper 
shape for bringing forward such a discussion* A 
bill on the equity side of the court is the only mode 
by which the truth can be got at. On a motion 
the Crown has no power to compel witnesses to 
give testimony. 

Mansfield, Piggott, Plumer, Grant, and Rouse, 
on the other side, contended, that the authority of 
the Court of Exchequer in matters of revenue was 
universal, unless ousted, by ex press provision. The 
auditors were merely officers of the court. 4 Inst. 
10(5. 
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The public, like an individual, must be bound 
by the acts of its agents. The Lords of the Trea- 
sury had power to make the contract, and to alter 



CASES ill THE EXCHEQUER, 

t. They might alter it either by express stipula- 
tion or by that implied consent which would bind 
individuals. They agreed to the alteration in the 
mode of taking the account, when they directed 
money to be issued as due upon the account given 
in, and acted upon it for many years, as the proper 
mode of executing the agreement. If they had 
objected, the petitioner might have refused to re- 
new his contract. 

i 5SjS:. Macdoxald, Chief Baron.— The first question 
before the Courtis the regularity of the proceedings, 
Whether this Court has jurisdiction over the sub- 
ject at all, and whether the present is tbfe proper 
mode of obtaining its aid? 

As to the first point, it is clear that the Court of 
Exchequer has a geheral jurisdiction over every 
part of the public revenue ; and has complete power 
to interfere in the taking of the public accounts in 

every stage of their process. 

j 

This authority may be exerted in two shapes; 
either by motion or petition to the Court, or by 
the more formal method of an information by the 
Attorney General, or a bill against him; each of 
these is the proper mode of application indifferent 
cases. Thus, in the ordinary applications to take 
off an insuper improperly imposed, to remove the 
hands of the sheriff on an improper fevy, and the 
like, a motion is the proper mode of obtaining the 
assistance of the Court. But where the nature of 
thequestion,orintricacy of thecircumstances render 
it impossible to come at the justice of the case on 
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motion, the more formal mode, by bill or informa- 
tion, must be resorted to. 

In this case the petitioner entered into a contract 
under seal, with the public, fixing the price of the 
articles to be furnished, and the mode in which 
the account was to be taken. At law this cannot 
be departed from ; but he now wishes to be allowed, 
on equitable circumstances, to establish a mode of 
accounting different from that contained in the co- 
venant. Upon the face of it, therefore, it appears 
a matter to be inquired into only by a suit on the 
equity side of the court. The circumstances also 
are too confused and multifarious to be discussed 
in a summary application, where the evidence of 
witnesses cannot be compelled, nor the truth fairly 
canvassed. 

' The transaction itself, so far as it now appears 
befQre the Court, does not seem to entitle the peti- 
tioner to the relief sought. The mode ofaccounting 
was a part, a very material part of the contract ; for 
the sum to be actually paid depends upon it v If 
the contractor did not give in such an account as 
he was bound to do, the Lords of the Treasury 
might have refused to advance him any thing. There 
would have been some hardship in this, as he pro- 
duced vouchers for large quantities of stores actu- 
ally delivered. They wished to advance him some- 
thing by way of imprest, to enable him to proceed in 
the contract ; in the absence of the proper account, 
they adopted the only evidence they could find of 
the value of the articles delivered, and directed him 
to receive an imprest to that amount. It is impos- 
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eible that this could be considered as binding them 
finally to admit that account* Every public ac- 
countant knows that his account cannot be finally 
settled till it has been admitted by the auditors; 
till that period, all the computations made are 
merely for tbepurposeof forming a guess howmuch 
can safely be advanced to the public creditor. 
The imprest granted upon thbt computatioto it 
merely upon account, and those in the present 
case are expressly so granted. The circumstance 
of the warrant stating the imprest to be for money 
due to the petitioner, makes no difference. They 
computed that that sum would be found due, bat 
in fact nothing can be slid to be due, till the eo 
count is finally taken by the auditors. There i* 
no ground therefore to conclude that the Lords of 
the Treasury ever meant to abandon the mode of 
account stipulated, or to adopt another mode for 
the, taking the account finally before the auditors. 

His Lordship then went into the other circuit* 
Stances of the case, from all which be drew the 
same inference, that neither party ever could have 
considered the original contract as abandoned. 

The rule was discharged* 
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Johnson v. Goldswaine and Others. SShlSi. 

npUE plaintiff was landlord of the farms held by 
x the defendants under a lease, by which they 
trere bound to spend on the premises all the hay, 
Straw, and holm arising in the three last years. 
The supplemental bill charged that the defendants 
threatened to carry away the straw and dung in 
the last year, and to plow up an excessive quan- 
tity of the land ; and prayed an injunction to re- 
strain them from so doing. Upon an affidavit 
verifying the facts as charged, Hollht now moved 
for an injunction (before answer to the supple- 
mental bill.) He considered the application as a 
motion to stay waste, and relied on the case of 
Geast v. Lord Belfast (a). 

(a) Geast v. Lord Belfast, in Chancery, I2th February 1796. 

In 179*2, the plaintiff granted a lease to Lord Belfast «f a 
house called MerevelUHall in Warwickshire, for seven years* 
with certain fixtures mentioned in a schedule to the said lease ; 
and in the lease was contained a covenant by Lord B. that he 
would spend upon the premises all the hay and manure arising 
from them. 
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Hart for the defendants. 

• 

The Court thought that this was not acase of irre- 
mediable injury, which is the only ground of this 
summary interposition of Courts of Equity ; the 
plowing up ancient meadow is, upon the face of it, 
irreparable waste; herethequestion, as to the proper 
quantity of land to be cropped, is only fit for a jury 
to decide. The carrying off straw and manure 



The defendants Houlditch's who were Lord U.'s coachmakers, 
having got from him a bill of sale of all his effects, entered 
upon the premises, and advertised to be sold by auction, not 
only all Lord J3.'s furniture, but the fixtures included in the 
lease, and all the hay and manure upon the premises, and a 
dog-keunel and other out-buildings, and the fences, gates,. and 
many other things affixed to the freehold ; and were proceeding 
to pull them down in order to sell them. 

* 

Upon the present bill being filed, and before the defendant's 
appearance, 

Romilly, for the plaintiff, upon an affidavit of the above facts, 
moved for an injunction to restrain the defendants from selling 
or removing from the premises any of the fixtures or other 
things which then were, or lately had been, affixed to the free- 
hold, and the hay and manure which . had been made on the 
premises. 

The Master of the Rolls (sitting for the Lord Chancellor) 
granted the injunction as prayed r He had at first some hesitation 
about extending it to the manure, and to the fixtures; and 
said he did net know that the Court had ever enjoined a party 
from breaking his covenant; but at last he granted the in- 
junction as to the fixtures and manure, as well as to restrain 
waste by pulling down the buildings, &c. 



^ » 
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is merely a breach of contract; it is not a case of 
irreparable waste, 

The order was refused. 






CullGENVEN V. PbTERS. 



"O ill by legatees against the executor 
count. In bis examination he ad 



for an ac- 
admitted to 

have a balance of 1650/. after all deductions or 
claims against the estate, and claimed no beneficial 
interest. Richards moved to have this money paid 
into court, before the report being made, analogous 
to the practice of the Court of Chancery. The 
Court thought the practice reasonable, and granted 
the order. 



Faithful v. Hunt, 



rpHE testator left the defendants his executors, and 
^ also trustees, to sell his real estates, and out of 
the produce, after hisdebts discharged, to pay certain 
sums to various persons; which sums he also 
charged on his personal estate, on deficiency of th$ 
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other fund. The defendants sold the estates. TM 
plaintiffs claimed asbare of the produce, as legatees ; 
but the other claimants were not made parties. On 
this being objected; Stanley, for the plaintiffs, ar- 
gued, that the objection did not apply. The rea- 
son why all persons interested in the produce of 
a sale of land must in general be parties to a suit 
for that purpose, is because a good title cannot be 
made without it; here the estates are already sold. 
The fund is now in money, and is besides charged 
♦ upon the general personal estate. It is therefore 
like any money legacy. 

Hottist and A. Anstruther for the several defend- 
ants. 

The Court thought they could not dispense with 
making the other claimants upon this fund parties, 
and directed the cause to stand over for that pur- 
pose. * 



Archdeacon and Others v. Bowes and Others* 



A second mortgagee, plaintiff, applied for a re- 
ceiver. This was objected to by one of the de- 
fendants, who had purchased from tbeplaintiffa part 
of his mortgage and who was in possession, as tenant, 
of a part of the estate* the. rent of which was equal 
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to the interest he was entitled to receive upon the 
mortgage. 

jR*mi#y and Hull argued, that the appointing a 
receiver of this part of the estate could have do 
Other effect except to increase the ex pence > as the 
defendant must receive back aa interest what be is 
to pay into court as rent. One tenant in coaamon 
cannot move to have a receiver appointed against 
mother, unless where the latter takes naore than his 
ah we of the profits. Sfrrett v. Amdtrton, 4 Btq. A. 
414. 

The Court thought that the defendant could, uot 
unite his two characters of mortgagee and tenant; 
ajnd that his possession, beiug as tenant* could not 
ha set up against the other mortgagee. 

The 6rder for a receiver was granted. 



The Attorney General v. Richards. 

rpHE vessel of the defendants was seized 1st June 
1794. In Michaelmas Term 1794, issue was 
joined in the information. Since that time notice 
of trial had been given every term, and counter- 
manded. The goods were of a perishable na- 
ture, and had suffered very much by the deten* 
tion. 
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Rouse and Dauncey moved in Michaelmas Term 
last to have a writ of delivery, without security, on 
the ground of delay ; it was then doubted whether 
the Court ought to grant the writ of delivery with- 
out security, because if it did, and the Crown should 
have a verdict on the information, there would be 
no means to recover the ship, or its value. The 
Court therefore directed that the matter should be 
'mentioned again after notice given to the Attorney 
General ; such notice having been given, the appli- 
'" cation was now renewed, and nocu seshewn against 
it. It was argued that, if this motion could not be 
made, there would be a faiHire of justice; the At- 
torney General, and even a private captor informant, 
might delay trial for ever; and unless the defend- 
ant can find security in .\)>ible the value, his pro- 
perty is taken from him vv^thout any means of re- 
dress. Several cases were cited to support the ap- 
plication, in some of which the circumstance* 
were less strong than in the present. 

The Court thought the application reasonable, 
and warranted by the cases. 

The rule was made absolute. 
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Corbett v. Barker. **,<%. 

rpHis case came on for re-hearing at the sittings vi. ante, wi 1 
X after Trinity Term 1795. fi^-h- 

seized iu fee ia 

Burton and Scafe, for the plaintiff, insisted, that feme, mortgage 
upon the circumstances of the case the mortgagee tlntis™* af " 



COD- 



wasnotentitled toset up the length of possession to 7jyg 

bartheredemption.Themortgageeboughttheequity , by ,ease and "- 
of redemption of the father and mother of the plain- mor tgasee; the 
tiff, and entered into possession of the premises, upon mains ia P os- 
that purchase, as absolute owner ; he did not there- JSSS^K 
. fore consider himself to hold as mortgagee, but tOy^ 1 **"^ 
have all the interest of the mortgagor, and his dos- J he lifeof the 

, r 1. . • 1 husband.tenant 

session was therefore as standing in the place of the by the curtesy, 
mortgagor ; as such he committed waste by cutting ha?h!i convey- 
down timber, Sfc. which as mortgagee he could not of the wife tf' 

havedone (a); his answerinsists upon that title, then Jig 1 e a u lt d of 
his possession is no bar, but a confirmation of the '•*«»?*■<» b y 

1 1 • • /*• 1 1 • 1 1 • * * lapse of time. 

estate of the plain tiff, who claimed as heir of the mo- 
ther, after the tenancy by the curtesy to which thede- 
fendantwasentitled. The defendant had two charac- 
tersinhim: he is bound to discharge the duties of 
each. As mortgagor he was bound to keep down the 
interestoutofthe rents; or, ifhecould be considered 

(a) When the legal estate in land, and a legal charge upon it 
vest in the same person, for a time, he is considered as in of the 
principal estate, and the charge is suspended for the time that 
the rights are united. In equity the estate of the mortgagor is 
considered as the principal, that of a mortgagee as a charge upon 
it; perhaps the latter ought to be considered as merging in the 
•former while they are in one person. 

VOL. III. K 
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as holding as mortgagee, then he was bound as mort- 
: gagor to settle accounts regularly with the mortga- 

gee, and to prevent the equity of redemption from 
being barred by his laches. If he is considered as 
having performed those duties, he protects the right 
of the plaintiff as well as his own interest as mortga- 
gor. When the true rights concur, it is immaterial 
which was first in the person holding both. Sup* 
pose the tenant for life of the equity of redemption 
bad bought up the interest of the mortgagee, be 
itiight equally insist, by 20 years possession, to bar 
alt remainders ; the dangerous tendency of such a 
rule is apparent. The utmost that can be argued is, 
that his possession is to be deferred to both his 
~ rights; he will then be considered as ir* possession 
as mortgagee to the extent of the interest of bis 
mortgage, and to have received the surplus profits 
as mortgagor. B.ut time does not begin to run 
against the mortgagor, where byaccounts, bypaying 
over to Kim the surplus profits, or in any other way, 
his title is recognized and kept alive. While by any 
of those means the title of the tenant for life is pre- 
served, the remainder man is in no danger, and there 
is no necessity for him to redeem in order to save his 
right. Remainder men have been allowed to redeem 
upon the ground that they would otherwise be dam* 
nified by the laches of the tenant for life, in not re- 
deeming or getting regular accounts; but the de- 
forciant cannot set up his own laches as tenant for 
lit?, 30 as to put us under the necessity of pro- 
tecting ourselves from the consequences of bi$ 
misconduct. The time prescribed for redemp- 
tion in equity is taken from analogy to the 
statute of limitations at law, which runs from 
the time when the right of entry accrued* During 
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the continuance of the life estate we had no right 
•f efttry, nor tiny thing in the nature of it ; we had 
right to call for an account* for the. defendant 
, entitled, in his different characters, to the 
.whole profits. The principal reason of refusing a 
redemption after 90 years is, to avoid long and in- 
tricate accounts ; here there can be no account til) 
file death of the tenant for life. 

jRomilty, on the other side.— It is clear that a rev 
•minder man may redeem during the life of the te- 
nant for life, and that if he does not the time runs 
against him. Hayes v. Hayes, 1 Cha. Ca. 223. 
Cornish V. Mtw, Ibid. 371. Clyatt v. Batteson, 
1 Vetn. 40*. James v. Hales, 2 Vern. 967* Ballet 
T+ Spruinger, Fred, in Ch, 68. And a tenant by 
the curtesy it considered for this purpose in the 
tame light with any other tenant for life. Cas- 
bornev. J tig lis, 1 Atk. 606. 7 Vin. Abr. 1,56. If 
tke tenant for life will not join in redeeming, the 
leottinder man may alone redeem and then fore- 
close him ; if neither redeems, the Court interferes 
to prevent the mortgagee from being disturbed 
ifter 30 years. When the time has once begun to 
tun, it is immaterial to him who are the parties en- 
' titled, or boiw the interest isdivided, nor isatenancy 
by the Curtesy any bar to it. Anon. 2 Atk. 333. 

Ifitwerenecessarytodecidethequestion,towhat 
title the possession should be referred, it seems 
rather that it ought to be referred to the legal right 
tinder which he was entitled to the possession, 
than to the other, under which he could have no 
possession but by sufferance. 

K2 



* 
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But if the argument of the plaintiffs be right, 
that the possession is not referable to the title as 
mortgagee, the case is still more against, them. 
The equitable limitation of suits to redeem, is for 
the purpose of quieting titles, where the conduct 
of both parties amounts to a dereliction of the 
1 right to redeem. If the mortgagee does not pretend 
to bold in any other capacity, but admits, the right 
of the mortgagor by accounting or otherwise, the 
time does not run ; here the defendant took a con* 
veyance, purporting it to be absolute; under thai 
he has held as complete owner, committing waste, 
and doing other things inconsistent wjth his cha- 
racter, either of mortgagee or of tenant for life of 
the equity of redemption. If the mortgagor looks 
'' on and permits the mortgagee to exercise acts of 

complete ownership for 20 years, it is a dereliction; 
after that period the nature of the estate in the 
hands of the mortgage changes; it becomes real 
instead of personal estate, descending to the heir 
instead of the executor; their rights and the rights 
of creditors are fixed at that period. 

* 

. Thomson, Baron. — Suppose after 20 years, and 
after the rights of the heir or of creditors are iixed 
by the death of the mortgagee, a foreclosure were 
upon all the circumstances allowed, to whom do 
you suppose that the mortgage money would go? 

Romilly. — My argument supposes that that ques- 
tion can never arise. I consider the being irre- 
deemable and being real assets, as concurrent. If 
the Court decrees a'redemption, I apprehend they, 
decree that the estate never became, real property 
in the hands of the mortgagee. 
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It is not true that the reason of the rule is to avoid 
intricate accounts if the mortgagee in possession 
were to admit that he had been overpaid his mort- 
gage, yet the Court would not decree redemp- 
tion after 20 years. It is a positive rule, intro- 
duced by analogy to the statute of limitations at 
law, to compel regularity and diligence in the pro- 
secution of every claim. The argument that the 
defendant was bound to account to himself as 
mortgagor, applies to every case; a mortgagee in 
possession is always bound to render an account 
of the rents and profits, and what he receives above 
his interest is received for the mortgagor, provid- 
ed proper diligence is used to call for that account 
by applying to a Court of Equity to redeem. 

Macdonald, Chief Baron, thisday delivered the 
opinion of theCourt. — By attendingto the different 
lights of thedefendantitappears, that hestoodin the 
placeofthetenantbythe.curtesyof theequity of re- 
demption; for heclaims to hold under him by the last 
conveyance, and immediately upon taking it he en- 
tered into possession; in that character it was his 
duty to keep down the interest of the mortgage ; 
as mortgagee he was to receive the interest; unit- 
ing these two characters he is to be considered as 
having supported the different rights and discharg- 
ed the duties of each. In the general case, a pre- 
sumption arises from no payment of the surplus 
rents being made, nor account delivered for so 
long a period of time as 20 years; her) the pre- 
sumption cannot arise, because it was the same 
person to pay and to receive ; the case does not 
therefore fall within the generahrule. 

1 The decree was reversed, and redemption directed. 
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Franklin v. Spilling. 



A modus was claimed for hay. The terriers de- 
***" scribed the modus to be for all mowing grass, 
c4 except clover and the like.' 



>» 



It was objected that as the article excepted was 
not known beyond time of memory, a modus con- 
taining that exception must be modern. 

The Court thought that the expression in the ter- 
rier was not to be taken as an exception annexed to 
the modus, but merely as a memorandum that the 
modus covered natural hay only, and did not extend 
to modern artificial grasses. 



• 



r ' ■ ■ : 



Scaer v. Trinity College, CAU&jiipaB, 

nod Wood, 



Agistment 
predial tithe. 



^ a npHKoriginal bill wasfiled for agistment tithe; this 

* cross bill was to establish modus's. It stated 

that there are and immemorially have been certain 

antient townships, hamlets, and districts, within the 

' rectory and parish of Aisgarth in the county of York, 

- called A. B. 9 and C, distinguished by certain well 

kaowj* bpuadajrie* And bants; tb»t by wtipnt 
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usage, custom, 6r prescription, all the lands within 
the said townships, and the owners and occupiers 
thrirtiof, have been immertibrially exempt from thd 
payment of all predial tithes, &c. or any othe* 
satisfaction for the same than the yearly sum of 4^ 
4tf. payable to the rector on Michaelmas-day in 
eatiH year, or as soon after as demanded, which, 
hath immeniorially been raided by way of contri* 
bution among the owners and occupiers of such 
tends, and constantly b£en paid by them, or some 
of them, to the said fectors, ife. * * 

The cause was argued in a former Term, and s&* 
yeral questions arose; the most material was, Whe* 
ther the ibodus laid for all predial tithes, covered 
lithe of agistment ? It was proved that agistment 
tithe had never in ffcct been deceived, and that, by 
tke opinion df the country, J ttfas not payable; tiig 
places for which the exemption was claimed Werd 
very extensive moor lands, abcrat 20,000 acres. 

Partridge, Anstrtiiher, Campbell, add Tepham, for 
the plaintiffs, argued, that agistment is a predial 
tithe. ThosetitheS are called predial which arisektt- 
medfately from th£ ground ; thdse are mixed which 
arise by theimprovemerit or increase tff someattiitaali 
Agistment tithe is paid, not for tb£ increase of imi 
proverftent of the animal agisted, but for the gr&*4 
eatfcn by it, and is proportioned tb the val u£ <tf th6 
grass, not to the value of the acttial itriprov&ftetoftji 
Fteem. 399* Hoibmck v. Whadeock, Hard. 1 %±jElttk 
v.Saul {ante, vol. 1. p. 332.) Linw. 194?. Degge 217; 
therefore, where! the occupier of krid doefs not agist 
his own cattle, bust those of stfangtete, thtttib64& 
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the agistment of barren cattle is due from the occu- 
pier, as being owner of the grass for which the tithe 
is paid ; but if the cattle are profitable, the owner 
of them is accountable for the tithes. Underwood 
y. Gibbon, Bunb. 3. Fisher v. Lemen, 9 Vin. 38. 
pL 7. If the grass has before paid tithe of hay, no 
tithe is due for agistment of the aftermath; then 
the tithe is attached to the grass, not to the cattle. 

Burton, Grafiam, Hollist, and Bell, for the defen- 
dant, maintained that agistment is a mixed tithe. 
They considered predial tithes as those which are 
taken immediately from the ground, and relied 
much on the slat. 2 6f 3E.6.C. 13. as proving that 
distinction. By that statute, all predial tithes are to 
be set out in their proper kind, on penalty of forfei- 
ture of the double value; this presumes that all 
predial tithes are such as may be set out ; agist- 
ment tithe cannot. If it were the tithe of. the 
grass, it would, when severed from the ground,, be 
subject to the same rules as hay or any other tithe 
severed in any other way; but if hay or turnips 
pulled up are given to profitable cattle, as cows or 
sheep, two tithes are due; one for the hay on se- 
verance, the other for the increase of the cattle: so 
if thegrassagistedpaidatitheonseverance, asecond 
tithe would be due for the increase; but the law 
is otherwise ; it cannot, therefore, be a tithe due for 
the grass on severance, but for the depasturing of 
the cattle, and the value of the grass is only the 
mode of ascertaining the value of the agistment. 

The rule that agistment tithe shall be paid by the 
occupier, not by the owner of the cattle, is a mere 
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rule of convenience. 1 Roll's Abr. 656. Deg. p. 2. 
c. 5. If it were a rule arising from the nature of 
the tithe, as due for the grass, and therefore pay- 
able by the. owner of the grass, the same rule must 
hold as to commons; a commoner would not be 
liable to agistment tithe, for the grass is not his; 
but the law is otherwise. Bunb. 3. Animals 
reared for the plough or pail do not pay tithe when 
young; if the tenant changes his. mind and sells 
them, agistment tithe becomes due from the first ; 
this must be for their eating; if it were tithe of the 
grass, it would have been due immediately, and 
would not have depended on a future event. Ac- 
cordingly Archbishop Winchelsea, in his Institu- 
tions, first considers the tithe of corn and other 
things clearly predial ; he then treats of wool and 
other mixed tithes, then of pasturage, lastly of 
personal tithes, consideringagistment tithe as some* 
thing between mixed and personal tithes; mixed,as 
being due for the cattle; personal, as consisting of 
a money payment only. Linwood 194, (»), treats 
it as only " tanquam pradialis;" i. e. resembling 
predial tithes. Watson ranks it as a mixed tithe. 

' They also argued that the sum of As. \d. for 
90,000 of pasture land was so small that it could not 
possibly be meant to comprehend agistment tithe. 

- The original bill being only for agistment tithe, 
the cross bill could not be filed to establish a modus 
for predial tithes, for no predial tithe has been 
demanded. 

* Macdonald, Chief B$ron.~We are clearly 
satisfied that this is a predial, not a mixed tithe. 
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The distinction is, that predial tithes arise i 
ately from the soil ; thoseare mixed which arise medi* 
ately, through the increase of animals. The argu* 
ments used on the part of the farmers prove i ha satis- 
factory manner, that agistment tithe is the tithe of 
the grass eaten, and therefore it arises imroedi* 
ately from the soil. The mode in which the dif- 
ferent sorts of tithes have been classed, by wri* 
ters upon the subject, can have little weight in 
such a question ; and the statute of Ed. 6. so much 
relied on, does not seem intended to draw an aceu* 
rate line between the different species of tithes. 
It affixes a penalty on not setting out predial 
tithes ; that must be understood as relating to those 
only which are capable of being set out. 



Th* next question arose upon the description of 
the places for which the modus was claimed.' One 
of the divisions was proved in evidence not to be 
a township or hamlet; but it was proved that th4 
lands describedin the bill by that name were knowri 
as a division or district of the parish, and the bounds 
were defined in evidence?. 

It was objected that one who claims to establish a 
modus or other custom against general right, must 
define accu rately and truly the place to be coreted by 
it. The words w townships, hamlets, or districts of 
11 A.,R. 9 antfC," cannot be taken to mean that each 
of the three is a township, a hamlet, and a district; 
and if that were the meaning, it is disproved in evi- 
4e»oe as to one at least. If it is left indefinitely w to 
e*eh 'that it is, either a township, or a bartfet, or a 
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district, this is bed ; tberemtty be a hamlttof A .,snd 
a district o£A< ; For which is the modus claimed ? 
Upon the face of t hebiU they way all be di$tricte,Mid 
pot townships or hamlets; one of tbenvis so in feet. 
Put although a township or hamlet is a known legal 
definite quantity of lands, a district is not ;. as the 
bounds are not considered by the law as certain and 
definite, they must be defined by metes and bounds 
in laying the modus. Sa>U v. AUgood y ante y *ol. U 
p. 16. Here not even the computed number of 
acres is set forth- The averment tJttt these dis- 
tricts are distinguished by well known boundaries 
and limits, cannot avail ; in every gas? the netting 
out of boundaries might equally be dispensed- with 
by an averment that they were well known* 

The Court thought the description sufficient. In 
that part of Yorkshire, consisting of extensive 
moors, the parishes are divided into certain districts, 
which areas well known divisions as the parish 

itself; here the districts are stated to be distin? 

• ■ * ... 

' guished by well known bounds; if that is true, as 
is proved in evidence to be the case, it seems per- 
fectly useless to set out the limits in the bill. 






Another objection wwsi, that the modus wasektis*. 
#d for the owner? ssd occupiers, whereas the 
Owners as such could nbt claim a custom to be 
exempt from tithes, for none acre due (torn them. 

The objection wat overruled. 



It was objected that the bill did not state the mo- 
dtift to hi deataidableat all* it ottlyt averred it to 



\. 
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have been immemorial ly paid — not that it was im- 
memorially payable. It may be that the mod us may 
now be found inconvenient to the farmers; there is 
no averment that it is mutually binding. It is said 
to have been raised and paid by the owners and oc- 
cupiers or some of them ; this is no averment of a 
right to demand it against anyone ; the owners are 
not liable in common cases to pay a satisfaction for 
the tithes; there must be a specific averment, there- 
fore, to make them liable \o pay a satisfaction 1 for 
the exemption of the occupiers from tithes. 

To this it was answered that the claim of ex- v 
femption from payment of tithes in kind,' or any 
other satisfaction for the same, than the sum of 4s. 4d. 
was an admission of that sum being due and pay- 
able. A sum payable as a modus for any tract of 
land, as an ancient form, &c. is in its nature de- 
mandable from any occupier of any parcel of the 
place covered ; an averment of its being so would 
be superfluous. It is stated to have been paid in 
fact by owners and occupiers or some of them; that 
is, by some of them for themselves and the rest f 
all being liable. The introducing the " owners" 
as liable to it, may be understood only as referable 
to those owners who are liable to it from their si- 
tuation as being both the occupiers and owners of 
their lands ; or it; may be understood that both 
the owners and occupiers are liable, and the cler- 
gyman has double security for hisdemand. Owners 
may be liable. Clarke v. Ord, ante, p. 638. Cowper 
v. Andrews, Hob. 39. 

The Court overruled the objections. 
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< The averment that the sum due as a modus had 
been immeraorially raised by way of contribution, 
was argued to be contradicted by the evidence. In 
fact no contribution had ever been made ; the money 
was sometimes paid by afewfarmers, more frequently 
raised, out of the toll of a cattle-gate, to which the 
proprietors of the three districts were not. all en- 
titled, nor were the others exclusively the owners 
of it< at other times it was paid out of the profits 
of some quarries which belonged to a manor, of 
which the owners of lands in those districts were 
entitled to the profits. 

It was insisted that the averment of payment. by 
contribution, being introduced as a part of the 
modus, must be proved ; the fact of contribution 
cannot be shewn in any instance, and the payments 
out of the cattle-gate, in particular, have no re- 
semblance to a contribution among the tenants of 
these lands ; it is a payment by other persons. 

The Court thought the evidence sufficient tp 
support the averment of a . contribution ; as be- 
tween the rector and the farmer the fact of payment 
alone is material, the contribution stated is not a 
part of the modus itself ; it is not averred to be 
necessary that the rector shall call upon each 
farmer for his share, and take the risk of their ge- 
neral payments. He is entitled to call on any one 
for the whole ; as between him and the tenants 
the satisfaction for tithes is then complete. The 
bill goes on to state how the one who has paid the 
whole shall be reimbursed by contribution ; but 
contribution may be made in any manner the te- 



/ 
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bants may agree ; and whether in fact it may in 
every cJase hare been levied from all , in just pro* 
portions, or whether the money of strangers may 
not have been mixed in the pay meat of this trifling 
sum* are questions of no moment as between the 
rector and the tenants ; being in its nature con- 
tributory ^ every payment must be referred to that 
nature, and is, as between the rector mid tb* 
tenants* a payment by contribution • 



The following objections were also taken to the 
form of the bill. That the modus being contribu- 
tory, all persons who were liable to the contribu- 
tion, or to be called upon for the whole by the 
rector, should have been made parties, so 9s to be 
bound by the decree. 

That therector, the college, being an eleemosy- 
nary foundation, of which the King is visitor, the 
Attorney General should have been a party. 

That the bill was bad as joining suits improperly. 
It prayed liberty to examine aged witnesses de bene 
***€, and that their testimony might be recorded, ari£ 
then went on to pray relief in the same matter to 
which the examination of those witnesses went. 

These objections were over-ruled. 



An issue was directed to try the modus. 
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Sir Watkxn Lewis and Others v. Mobgax Same day. 

and Others* 

Cjm Watfdn Lewis, being seized in fee of certain 
estates, subject to a mortgage for 5000/. to Dr. 
Kent; arid being also possessed for life of other es- 
tates, with the reversion in Lady Lewis in tail ; arid 
being desirous, with the consent of Lady Lewis, to * 
raise a further sum on the security of those estates, 
in 1773 employed the defendant John Morgan, as 
his attorney and agent, as well for the purpose of 
transacting the said loan and security, as generally 
in all his law and money concerns. In March I77^ f 
Sir Watkin and Lady Lewis settled the estates (by 
several fines and recoveries) to the use of Sir W. L. 
tor life, remainder to Lady L. for life, remainder to 
their issue in tail, but subject to a term of 500 years 
in the estates before belonging to Lady L. created 
by thesaid settlement, and vested in George Morgan 
and James Morgan, the brothers of the defendant 
John Morgan, in trust, to raise by sale or mortgage 
the sum of 12,000/. and thereout, in the first place, 
to pay and discharge the said mortgage of 5000/. 
to Dr. Kent, and to pay the residue to Sir TV. L. 

On 2d June 1773, the trustees mortgaged the 
trust premises to Farrer for 66 10/. being money in 
his hands in trust for the defendant John Morgan for 
life, remainder to his wife, Sfc. according to their 
marriage settlement ; of this sum of 6610/. forwhich 
the mortgage was given, 24001. was a bond, the con- 
sideration of which was not explained, due from Sir 
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W. L. to Chrtrdin Morgan, (another brother of the 
defendant,) and assigned by him to Farter as such 
trustee ; the remainder was not paid in discharge 
of Dr. Kent's mortgage, nor to Sir W. L. but to 
the defendant John Morgan, who kept it with 
his other cash at his banker's. On the 2d and 
3d April 1776, the farther sum of 1390/. was 
raised by another mortgage to Farrer, as trustee in 
J. Morgans marriage settlement, and 4000/. by 
mortgage to one Wilde. Soon after this last trans- 
action, the mortgage to Kent was paid off; the 
remainder of the money was paid into the hands, 
of Mr. John Morgan, as agent and banker for Sir 
W. Z. Sir W. L. had frequently settled accounts 
with Mr. John Morgan; the last balance was 
struck in 1777, and a note given by Sir W. L. for 
the balance admitted to be due from him, and all 
the vouchers which had been produced at the time 
of settling the account were delivered up to Sir 
W. Z. In these accounts were contained several 
bills of costs, which were not taxed, nor disputed 
except in one very trifling item. Soon after these, 
transactions, the defendant John Farrer, as mort- 
gagee, (in trust for Morgan's marriage settlement,) 
demised the whole premises mortgaged to the de- 
fendant John Morgan, for sixty-one years, if he 
should so long live, in trust to pay the interest of 
the mortgage^ and then to retain to himself a sa- 
lary of 40/. a year for his trouble; Sir W. Lewis. 
was prevailed upon to join in securing this salary, 
which was afterwards advanced to 60/. In 1778, 
the defendant Mr. John Morgan entered up judg- 
ment on a warrant of attorney, obtained from Sir W. 
Lewis, for the above balance and other debts, and 
took out an extent against his other estates. Thebill 
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was filed in 1783, and prayed to open the whole 
accounts. The defendant insisted on the accounts 
settled, as a bar to that part. of the demand. 

The Attorney General^ turner, Nedham, Woodeson, 
and ffubber sty, for the plaintiffs,insisted,thatonthe 
faceof the transactions at large, as wellas in the parti- 
cular accounts, the conduct of the defendant was 
such as required investigation. The term of 500 
years was raised for the purpose ; first of paying Dr. * 
JSfiftt'5 mortgage, and then of paying over the residue 
of the money raised to Sir W. L. The money raised 
was first applied to discharge a bond to Char din 
Morgan, contrary to the meaning of the trust ; no 
part of Dr. KenVs mortgage was then paid, nor was 
anymoneypaidtoSir J^.Z.butthemoneylayinMr* 
il/organ's hands, without interest, whileinterest was 
accumulating on Dr. Kent's mortgage, which it was 
intended to pay off. This is a clear breach of trust. 
The salary to Mr. Morgan, acting for himself as 
mortgagee in the receipt of rents, would be usury at 
common law, and is aclear imposition on hisclient. 

They showed that the accounts were inaccurate, 
and the balance of almost every one overcharged; 
the bills of costs wereso exorbitant, that, upon some 
of the late bills being feferred to an arbitrator, very 
great deductions were found necessary ; the items 
mentioned in the schedules appeared excessive. In 
the account, the defendant charged interest forsums 
due to htm, at the time when much greater sums 
belonging to Sir W. L. were in his hands, or in 
those of his banker, in his name, and mixed with his 
own cash, carrying no interest. Some items charged 

VOL. III. L 
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in one account, and which, had gone towards 
making up the balance, were charged again in the 
subsequent account. The whole accounts appeared 
confused; and the items were generally gross sums, 
without entering into the particulars of each charge. 

They insisted that the account should be open 
in the first place for the taxing bills of costs included 
in the accounts. Drapers Co. v. Davies, SAtk. 295. 
The relation between an attorney and client makes 
it the duty of the former to advise his client in all 
cases what is his interest and right: If he himself is 
the party contracting with his client, and the confi- 
dence is continued in that transaction, the same 
duty continues; the attorney is to point out his 
client's interest, even against himself; where this 
confidence is abused, the settling the accounts, and 
attempting by that means to shut the transaction, 
cannot avail to prevent the investigation of the 
court. Walmsley v. Booth, 2 Atk. 25. Vaughan v. 
Lloyd, before Lord Thurlow, 1781. Newman v. 
Payne, 2 Vez. jun. 199- They also insisted that 
the accounts being on the face of them erroneous 
and inconsistent, and the answer insisting to re- 
tain the whole settled balances as just and true 
accounts, it was necessary that the whole shoultf 
be opened, from the evident impossibility of that 
statement being true. 

As to the vouchers, -they insisted that those 
given up could not be such as would authenti- 
cate and support an account upon the flbce of it 
inconsistent and impossible; therefore, noi: being 
vouchers for these accounts, their being given* upis 
no answer to opening these accounts. Such of the 
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vouchers as could be found they offered to produce, 
and to admit the oath of the defendant as to the im- 
port of those lost ; and insisted that with that condi* 
tion the accounts should be opened, notwithstand- 
ing the delivery up of the vouchers. 2 Cha. Ca v 2. 
1 Eq. Ca. Abr. 4. 1 Cha. Rep, 146. 

Richards and Roupel insisted on the length of 
time si nee theaccountswere settled and thevouchers 
delivered up, as barring all inquiry, unless where the 
plaintiff could specify particular error9. The errors 
stated in the bill are not proved, and therefore the 
allegation fails. Browneliv. Brownell, QJBro.R. 62. 
Johnson v. Curteis, 3 Bro. R. 266. They then went 
through the accounts, and argued that they were fair 
and honest. — It is not necessary that bills of costs seePisterv. 
shall be taxed. The client may waive it. It is f^ft m. 9 
enough if he understands the bills. The taking 
one item off the bills of costs, is an admission that 
all the rest were examined and agreed to. The 
plaintiff being a barrister, cannot be considered as 
incompetent to protect himself.. There is no pre- 
sumption of superior knowledge on either side. 

Macdonald, Chief Baron, stated the case, and 
observed that the real nature of the transactions be- 
tween the parties, might be gathered from the result 
of their connexion. — Sir W. L. possessed of a very 
considerable property, mortgaged, originally, only 
for 5000/. is led to give up the whole management 
of it to the defendant, for the purpose of clearing 
himself of his difficulties; and he now finds his 
estate incumbered to more than three times the ori- 
ginalamount;himsetfhavingreceivedcomparatively 

l 2 
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no benefit either from the rents during all that pe- 
riod, or from the sums for which the estate is now 
pledged.— As to all the transactions since the last 
accountsettled between the parties,thereisnodoubt 
th&t Mr. Morgan must account. But it is contended 
that the account ought not to be carried further. 

It is to bje observed that we are herein the case of 
an attorney dealing with his client. An attorney 
has often been stated to be an officer of the Court, 
bound to protect his client against all acts which 
maybe detrimental to his interest; bound to ap- 
prize him of the consequences of his actions, and 
to have a ready accountof the circumstances belong- 
ing to them, that he may be able to lay a regular 
statement before the court, when called upon. Ac- 
cordingly Lord Hardwicke observes in Walmsley v. . 
Booth, that the case of an attorney and client is 
stronger than any of the cases of influence or coer-. 
cion which he had before enumerated; and that 
thereforeeven payment of thebillandareceiptgiven, 
or a mortgage, or other security obtained for the 
payment, shall not prevent the bill being taxed; 
accordingly, in his reconsidered opinion, he pro- 
ceeds on these public grounds, to set aside the bond 
thereobtained. In Newman v. Payne, beforethe pre- 
sent Lord Chancellor, thesame language was held, 
and a similar decision pronounced upon the gene- 
ral principles of justice, arising from the relations 
between the parties. 

From the principles acted on in these cases, from 
the character of an attorney, as an officer of the 
Court, having asharein the administration of its 
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justice, in whom the client must not only from 
choice but from necessity place confidence ; the 
Court will require an account of the conduct of 
that officer, where they see any grounds of suspi- 
cion. An attorney is accountable to the Court, as 
well as to the party. 

The objections made to entering into an account 
of these transactions are as follow: 

1. That no specific errors in the accounts have 
• been alleged and proved. 

2. That they are settled accounts. 

3. That the vouchers have been delivered up. 

4. The length of time. 

/ 
As to the awards it will be unnecessary to consi- 
der them. They can have no other avail except 
to shew that the charges of one attorney were exor- 
bitant in the opinion of another. 
> 

As to thefirstobjection, it must be admitted that, 
so far as relates to errors charged in the bill, the 
plaintiff's case is by no means a strong one; but on « 

comparing the schedules and the answer, the ac- 
counts turn out to be without any sort of accuracy, 
without dates, and so confused and perplexed, as 
materially to vary the balance ; with such irregularity 
and obscurity throughout, as to baffle the attempts 
of ingenious argument, and to render the answer 
and Schedules taken together completely unintel- 
ligible. Upon the last account a balance of 5671. 
was secured by note to Mr. John Morgan. This 
is open to the observation before made. The ac- 
count was settled in such a manner as no at- 
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torney of reputation would have suffered his 
client to settle and allow any account, much less 
such an account. This answers the second ob- 
jection. 

The third objection is, that the vouchers have 
been delivered up. Where the Court objects to 
the accounts themselves upon the face of them, 
there is the same reason to doubt of the sufficiency 
of the vouchers verifying those accounts : From the 
unbounded influence of the attorney over theclient, 
arising from design on the one hand and facility on 
the other, the sufficiency of the vouchers cannot 
but be questioned. The danger of calling to ac- 
count a party disarmed of his vouchers, is certainly 
to be considered as very serious; it is however to 
be presumed that an attorney keeps a regular ac- 
count, to which great weight must be given, and 
the other party must either produce the vouchers 
given up, or give an account of them. The plain- 
tiff's counsel consent that the vouchers shall be 
returned, and that the plaintiff must be satisfied 
with the oath of the defendant, as to the import 
of those vouchers which were delivered up, and 
which the plaintiff is not capable now to produce. 
In Vaughan v. Lloyd, that was not held a fatal 
objection. There it was supplied, and so it may 
here, by permitting the party's oath to supply the 
place of the vouchers. 

With respect to the particular situation of the 
plaintiff, as a barrister, magistrate, &c. that has no 
weight against the clear fact of his having delivered 
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himself over to Mr. Morgan % as his sole legal ad- 
viser and confidential attorney. 

The last objection arises from the length of time. 
The last settlement of accounts was in 1777. The 
bill was filed in 1783. On this part of the case we 
have before us the authority of Lord Hardwicke, 
in the case of the Drapers Company v. Davies, a 
case very similar to the present, for opening the ac- 
counts, where an attorney had improperly obtained 
securities from his client seventeen years before, 
for bills which upon the face of them contained 
improper items. 

Upon the circumstances therefore of the com- 
plicated and confidential relation in which these 
parties stood, and the unsatisfactory accounts con- 
tained in the bills delivered, and the whole trans- 
actions, weare of opinion that the dealings between 
these parties, Sir W. L. and Mr. J. Morgan, ought 
to be examined, and the account gone into; the 
plaintiff to produce all vouchers delivered up to 
him, and still in his possession; and where a 
voucher is not to be found, and is sworn to, that 
it shall be considered as an established fact that * 
such voucher did exist. 
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1 Buckler v. Blyth. „ , 

Tuesday, 
15th November* 

m 

jyAUNCEY obtained a rule to shew cause why The rolc onihe 
the rule to bring in the body of the defendant f^eriff to return 

° J the writ, ex- 

shoilld not be set aside as irregular. P'^a two days 

* after the end of 

term ; a rale to 

The quo minus was returnable 1 1th June last. On «iy, taken out 
that day the plaintiff obtained a rule to return the tested™' the 
writ, but did not serve ittill the 13th, sothatitdid urmfwaVheid 
not expire till the irth. The 15th June was the rt s ular - 
last day of term. On the 18th, the plaintiff took out 
thisrule, tobringin the body, dated as of thelastday 

VOL. III. M 
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of term. The regularity of this practice was dis- 
puted. Cause was shewn by 

Durnford. He insisted that this was within the 
general rule of all the courts 9 to permit side-bar 
rules to be taken out in vacation, tested, for form's 
sake, of the preceding term, but taking all their privi- 
leges or disabilities from the real date. — He stated 
this to be the constant practice in all the courts. 

JDawwc*y argued that the rule of allowingany pro- 
ceeding to be tested of a date different from the real, 
supposes that it legally might be of that imaginary 
date. But this case is governed by the King v. The 
Sheriff of Cornwall, 1 Term Rep. 5S2. where it is 
held that this rule cannot issue in vacation, tested 
in term, although such a practice had prevailed 
among the officers of the court. 

Durnford. There the rule was tested subsequent 
to its really issuing. The case was determined on 
the ground that the rule presumed a neglect of the 
sheriff, which had not taken place at the real time 
of taking out the rule. 



The.eourt, on consul ting with the officers, heW 
the practice regular, aqd 

Discharged the rule. 



•» • 
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Denn on dem, Melloe v. Moor. JiiErw*. 

Wednesday, 
16th November* 

npHE defendant recovered the premises in question a dense of aii 
in a former ejectment against the present plain- " nJmemL 8 ,' and 
tiff, the Court of King's Bench deciding in his u^T^ 
favor, on a case reserved for their opinion (see f ?"* the fee if 

* \ that appears to 

5 Term Rep. 558.) This ejectment was brought **> the general 

o » L • i • , intent of the 

for the purpose of putting the question upon the testator. 
record. The special verdict stated the same case whethc7th« 
before decided by the court of King's Bench, and u^S" 
on their judgment being given, without argument, * m <*"? afcc * 
for the defendant, this writ of error was brought. — 

rrti . i . Whether a de- 

1 he case was tnis : vise of lands to 

A. "after pay - 
•* ment of my 

John Cart, being seized in fee of the premises in "{°2^ bt e ,mild 
question, copyholds of inheritance, and also of ano- " p«nces,» wm 
tber copyhold estate ait 2?., and having surrendered qu. ? 
the saline to the use of his will, devised as follows: 
M I give and devise unto N. Lister, of, Sfc. all my 
"customary or copyhold messuage or tenement, 
" with the appurtenances, at E. &c. ; all the rest 
" of my hinds, tenements, and hereditaments, either 
" freehold or copyhold, whatsoever and whereso* 
" ever, and also all my goods, chattels, and per* 
M sonal estate, of what nature or kind soever, after 
payment of my just debts and funeral expences, I 
give, devise and bequeath the same unto my wife 
M Cecily Cart ; and I do hereby nominate and ap* 
1< point her sole executrix of tkis my will." 

m 2 
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The lessor of the plaintiff claimed under Cecily 
Carr, who was since dead; the defendant as heir at 
law; the question was^JSftfether Cecily took an 
estate for life or in founder the will ? 

The case was twice argued ; first, in Trinity 
Term, by Lamb for the plaintiff, and Wood for the 
defendant: and now by Chambre for the plaintiff, 
and Law for the defendant. 

For the plaintiff, it was argued to this effect: 

Whatever may be the legal effect of the words 
used* the intent of the devisor is clear to give to his 
wife the whole of his property, with the single ex- 
ception of the life-estate in the copy hold at E. given 
to N. Lister. The only question is, Whether there 
are words sufficient in law to execute this intent ? 

The rule of construction by which a devise of 
" all my lands at A" is held only to carry a life- 
estate, has often been admitted by the Judges, in 
deciding according to it, to be in general contrary 
to the real intention of the testator* Accordingly 
where any words appear that will admita legal con- 
stuction corresponding to that intention of the tes- 
tator, the law gives them that construction rather 
than any other. Where the words used may be 
construed as descriptive not merely of the lands 
devised, but of the whole interest of the devisor 
in those lands, that construction is adopted, ii\ 
order to effectuate the intention. Barry v. Edge- 
worth, 2 P. Wms. 524. and the cases cited in 
Mr. Cox's' note, ibid. Holdfast on dem. Cowper 
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v. Marten, 1 jftrm /?*p. 41 1. Fletcher v. Smiton, 
2 Term jRq». 656. 

The word " heredtotnefit," Here used, is at least 

as extensive us the Void " estate/' which occurs 

* "i ■ 

in those cases. It means to include every thing 
„ which can be inherited (a), and therefore seems more 
appropriate for passing the inheritance, than the 
word " Estate." Accordingly it has been held in se- 
veral cases to carry a fee. Willows v. Lydcott, 3 
Mod. 229. reversed in error. 2 Vent. 285. Smith 
v. Tindal, 1 1 Mod. 102.; by Holt and Powis, Jus- 
tices, Powell J. differing(ft), andGould J. giving no 
opinion on the point. This part of the decision is 
not mentibned in the report of the case in Sal/c. 
685. because it is under the title Warranty 9 and 
the whole attention is directed to that part of the 
case which treats of collateral warranty. So, by 4 - 

De Grey Ch. J. 3 WiU. 418. Hopewell v. Ackland, 
Sal/c. 239. 1 Com. Rep. 169. is not a decision to 
the contrary. The determination of the Court 
there is that a fee passed; the opinion that the 
word " hereditament" would not have had that 
effect is only the opinion of the Lord Chief Jus- 
tice Trevor. Canning v* Cannings i n Moseley 240. 
goes entirely upon the authority of that dictum, 
mistaking it for an adjudication of the Court. Be- 
sides upon examining the register's book it appear 




(a) See 1 Vent. 300. 2 Lev. 169. „ ,™ 

(b) It is to be remarked that Mr. J. Powell, who there dif- 
fers from the Court, and holds that " hereditament" docs not 
pass a fee, maintained the contrary opinion singly in Willows 
v. Lydcott, 3 Mod. 229. which case is there said to have been 
reversed in error, according to his opinion. 
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that in the latter case there was a charge of 30/. 
a year to the heir, which is omitted in the statement 
of the case in Moseley, and which clearly ought 
to have been held to carry the fee ; the case there- 
fore seems upon the whole not deserving much 
attention. 

i 

The debts being charged on the devisee is suffi- 
cient to carry a fee. The Courts have always held 
that where there is a perpetual charge created, or 
which may by possibility extend beyond the life 
of the devisee, the testator shall be presumed to 
have given a fee(a). So where payments are di- 
rected to be made by the devisee; for if he had only 
a life-estate, the profits during his life might by 
possibility be less than his payments, and so he 
might lose by the devise, whereas the law always 
presumes that a benefit was intended. Frogmorton 
* v. Holiday , 3 Burr. 1623. Lord Mansfield there 

says, " Let a sum charged on a devise be ever so 
" small, it shall pass a fee." Cliffe v. Gibbons, 2 Ld. 
Raym. 1325. was a devise of the residue of the tes- 
ta tor's estate,after debts and legacies paid ; the charge 
was held to raise a fee. S© Doe on dem. Palmer v. 
Richards, 3 Term Rep. 356. There the devise was 
of the rest of the testator's lands and hereditaments, 
and personalty, <r his legacies and funeral expences 
'* being thereout paid." That is exactly the pre- 
sent case, except that the words here are "after 
" pay men t of my j ust debts and funeral ex pences/'-r— 
If there is any difference, the present seems rather 
v more strongly to charge the devise with these pay* 

(a) See 3 Burr. 1533. and 1018. Smith v. Tindul, Sulk. 68& 
11 Mod. 102. 
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meats* it being in the shape of a condition prece- 
dent, and thedevisee therefore liable immediately.— 
Lord Kenyon there adds a strong reason for the deter- 
mination, that if the devise did not extend to the 
fee/the fund might not be sufficient to pay the le- 
gacies. Here it is stronger, being the case of cre- 
ditors. The word " thereout" paid, in that case, 
makes no difference, when it is observed that the 
personalty is included in the residuary bequest, and 
it is not 4 particular chaige on the land. 

Argument for the defendant. 

In the construction of a will, the intention of the 
testator is the sole guide ; but that intention is to be 
discovered according to those rules which the law 
has laid down; whenever the words usied havS a 
definite legal meaning, the Court cannot impute to 
the testator a different meaning or an intention in- 
consistent with it. Per Lord Mansfield, Cowp. $5S. 
3 Term Rep. 358. The general rule of law is, that 
the heir shall not be disinherited unless by clear 
legal construction of the words of the devise. 

The testator had given a particular messuage to 
N. Lister, by words which clearly do not carry a 
fee, being merely descriptive of the thing, not of 
the estate in it; the words " all the rest of my 
ic lands," 6fc. are the same as if the testator 
had said " all my other lands/' fyc. and are ex* 
plained by the preceding devise to describe 
only the subjects of the devise, not the interest 
given. ; 
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The testator therefore evidently intended the 
game interest to N. Lister in the messuage, which 
the wife was to have in the other lands ; but the 
residuary clause, if it gives her the fee in the other 
lands, must give her the fee of that messuage also, 
as the effect of the demise cannot be split. Then 
the case must be argued, as if she were now claim- 
ing the fee of that messuage ; such a claim can only 
be made out by shewing strong technical words to 
convey a fee, even against the actual intention of 
the testator, who probably meant the fee to go to 
N. Lister. 

The word " hereditament*' is merely a more ex- 
tensive term to describe the things granted, than 
C4 lands and tenements;" including advowsons,rents 9 
annuities, $°c. It means the thing which maybe in- 
herited. Co. Lit. 6. a. and it has been accordingly 
determined that this word shall not carry the inhe- 
ritance. Hopewell v. Ackland, Canning v. Canning, 
and by Lord Kenyon in Doe v. Richards. Canning v. 
Canning is in point to the present case in every cir- 
cumstance. In Hopewell v. Ackland, the distinction 
between hcereditas and hareditamentum is pointed 
out in argument and acted upon by the Court. In 
Smithv. Tindal this word occurred, but the de- 
cision of the Court did not proceed upon it ; 
Salk. 685. And in the report of the case in 
II Mod. 102. a difference of opinion upon this 
point is stated, but the determination was up- 
-on other grounds. In Lydcottw. Willows, the 
{Court of King's Bench were of opinion, that 
4< hereditament" did not carry a fee: the case 
was reversed in error on other grounds. 2 Vent. 
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286. The expression of De Grey Ch. J. in 3 Wils. 
418. is a mere obiter dictum. 

The words " after payment of my j ust debts and 
" funeral expences"make no difference. This is not 
a personal charge on the devisee, but merely a ge- 
neral charge on the real and personal estate of the 
testator, the real not being liable except on defi- 
ciency of personal assets ; and therefore it shall not 
carry a fee. Dickins v. Marshal, t!ro. Eliz* 330. 
Canning v. Canning, MoseleySiO. where the reason 
is given; it is only a charge in Equity, and the de- 
visee cannot be a loser v for he is only answerable 
to the amount of the assets descended. Merron 
v. Blackmore, %Atk. 341. The same doctrine is 
recognized by all the Judges in Doe v. Richards, 
and the word " thereout" is rested on to take that 
case out of the general rule. In the cases of 
Hopewell v. Ackland, Smith v. Tindal, and Bad' 
dely v. Leppingwell, there were perpetual charges. 
—In Cliffe v. Gibbons, the devise was of all the 
residue of the testator's estate, which word has 
always been held sufficient to carry the fee, inde- 
pendent of any charges upon it. 

On the second argument, Chambre, when pro- 
ceeding to reply, was stopped by the Court. 

Eyre, Ch. J. I should feel a great deal of dif- 
ficulty in deciding this question in favor of the 
plaintiff upon the mere construction of the word 
" hereditament." The general import of that word 
seems to be, any thing in which an estate of inhe- 
ritance may exist. A life-estate may be in an 
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1 

hereditament, and I should therefore pause before 
deciding that that word imports a fee. ■ 

I should also be very slow to determine that the 
words " after payment of my just debts and fu- 
"neral expences" carried a fee, as a necessary im- 
plication from the nature of this charge. It appears 
to be merely an equitable charge, from which it is 
impossible that the devisee could ever be a loser. 

But upon the whole of this will we can have no 
difficulty in perceiving the clear intent of the tes- 
tator, to give by the residuary clause every thing 
which he had not before devised. The words used 
certainly are sufficiently extensive to carry every 
thing, if the intention so to do is otherwise clearly 
shewn, whether they might alone be sufficient 
proof of that intention or not. There are here apt 
words to carry the fee, in order to effectuate the 
intention, according to what was observed by Lord 
Mansfield to be necessary (a). The clause relied on 
is a general sweeping clause, evidently intended 
to give the whole residue; it couples the whole 
realty and personalty into one bequest, using the 
same expressions for giving both, certainly con- 
veying the whole interest in the personalty, in the 
realty not narrowing it, and carefully employing 
the largest and most extensive words to take in 
every thing. The intent therefore is most appa- 
rent to give the whole residue to the wife. 

Without then deciding upon the construction of 
the words, and attempting to reconcile the cases 

(«) Coup. 355. 
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which seem to be contradictory, and without say* 
ing that it is necessary to give a fee to the wife, 
in order to effectuate the charge of paying the 
debts, I am of opinion that there is a clear intent 
to convey the whole interest, and that the words 
are sufficient to support that intention. 

The other Judges being of the same opinion, 

Th^ judgment was reversed. 



■ ' . * I I'nin « t» ■ ■>■»■< 
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Potts v. Dujiant and Others. 



rpHE plaintiff claimed tithes as vicar of Flixton in An instrument 
Suffolk. He offered as evidence of his right, be an endow- 

. • .a 'a. i • • ^ i_ • i oient, without 

an instrument. without a seal remaining, which the seal, and 
purported to be an endowment, dated 1321, and "J^g tobeam 
*notherdated 1412, having a seal annexed, purport. }^*j^„J er 
ing to be an inspeximus under the seal of the tb « ieal of the 
Bishop of Norwich, and containing a copy of the rejected as com. 
former, which it stated to be then in the registry va^bandfun. 
pf the diocese. These two papers belonged to, JKli to* 
and were produced by Mr, As tie, (the keeper of dls P ute - 
the records in the Tower, and himself a consider- 
able collector 6f antient MSS.) who had purchased 
them at the sale of the effects of the late Mr. 
Martin, an eminent collector (a). 

(a) Mr. Martin obtained this and many other MSS. through 
his wife, who was widow of Mr, Lenev*, the keeper of the re- 
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ment; it becomes a terrier by being returned to the 
Bishop. An endowment is like any other grant. 
The custody is immaterial* unless as acircumstance 
affecting the credit of the evidence produced. The 
most suspicious of all custody is that of the party 
interested in the contents, yet all deeds and charters 
relating to private concerns are in that custody/ 
The register of the diocese is the repository of 
ecclesiastical endowments, and other deeds, as the 
private charter-chest of an individual is expected 
to hold the muniments of his estate. Yet evi* 
dence adduced from other quarters may be good. 

It is not true that the registry of each diocese con* 
tains all the muniments which properly ought to be 
lodged there ; many are extremely defective, none 
perfect. There being no endowment of this vicarage 
found there, while it is clear one did exist* proves* a 
deficiency in this case. The AugmentatioDHoffice is 
dtiil more imperfect. On the dissolution of the mo* 
nasteries, few of them had any desire to preserve their 
muniments for the use of their plunderers^ Many 
carried them to Rome, others suffered them to be 
dispersed in private bands ; many of which have been 
saved and collected by the curiosity of individuals. 
If a man has lost a deed for any space of time, does 
it lose its authenticity by ever having been in the 
casual possession of a stranger ? It must even bear* 
gued that a document which has ever been suffered 
to go outof the public custody, although afterwards 
restored, has forever lost its claim to be admitted 
as evidence. In this case, the endowments coming 
into private hands is accounted for either from the 
history of the dissolution of the monasteries, or by 
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tupposing it to bftV^e been taken out of the registry 

by Mt> Am***. ; , 

Supposing the original endowment not to be ad- 
missible, as not having a seal nor the authenticity 
derived from public custody, that will let in the in- 
speximus as evidence. It is a copy, and the original 
lost. The seal proves itself independent of all other 
circumstances (a). Even a new grant from a cor- * ., 

poration is so proved. — The production of the first 
without a seal, which is the essence of adeed, exi. 
plains the necessity of the convent obtaining front 
the Bishop this confirmation of its existence. 

ThecaseoftheShandeaus peerage turned upon the 
nature of the paper produced ; it was a pedigree 
flsadfe out by a stranger, who did not appear to 

{a) The following note wds fimnd intfce hand^writing of Mr* 
Martin, out of whose possession the endowment was purchased 
by Mr. Astle. 

^ « f The Honourable James West> Esq. Member of Parliament 
V for St. Albw'e, ha* the original deed, in which the abbot and 
convent of St. Edmund's Bury convey, to St. Saviour's Eos* 
pital'm Bury, two portions of tithes of the demesne of 'Her-, 
* • rmgioeU in Suffolk. This deed was produced before the four 
«* Barons of the Exchequer on hearing, the cause between Bur- 
*9 tea clerk, nadbHohiin, Esq. concerning the tithes of Herring* 
« weUrfurm $ h» 1756." 

Upon referring to the minutes in the Exchequer chamber 
book) 26th February 1750, it appears that a deed. corresponding, 
to the above description was read in evidence. 

Mr. West was a great antiquary and collector of curious 
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have had any access to know the correct history 
of the family, and not recognized as authentic by 
being placed among their muniments. 

i 

; The case stood over for the opinion of the Court 
on this point. 

Monday, Macdonald, Chief Baron.-r-This cause has 
' stood over for the Court to deliberate on the ad- 
missibility of the two instruments produced by the 
plaintiff. The objection is that they come out of 
' the hands of a private person, instead of that re- 
pository which the law has allotted to such instru- 
ments. It was attempted to trace them from that 
repository, but we do not see sufficient probable 
1 testimony of that fact, and can only consider them 
as coming out of private custody. The present 
possessor bought them out of another private col- 
lection: we can trace them no further. 



As the distinctions upon this subjectare not very 
clearly defined, we have consulted with others of th * 
Judges how far the Courts ought to go in admitting 
such testimony; and we are satisfied that this is 
an attempt to go further than the Courts ever have 
gone or ought to go. The instruments come out 
of the custody of a private person, perfectly uncon- 
nected with the matters contained in them. In ge- 
neral an ancient manuscript, the actual execution - 
of which cannot now be otherwise proved, receives 
authenticity from its being found in that place in 
which such an instrument ought properly to be. It 
is true that where a connection can be established* so 
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as reasonably to account for the custody in which 
the instruments are found, the Courts have some- 
what relaxed the rule, and admitted them to be read 
though not coming from exactly the most proper re- 
pository. In Miller v. Foster, I have reason to be- 
lieve that the Court of King's Bench, in granting a 
new trial, proceeded upon the ground of the con- 
nexion between the ferrier and the custody in which 
it was; and a strong corroborating circumstance in 
that case was, that the terrier was found annexed to 
an old lease of the prebend of nearly the same date. 
But where the custody is merely private and wholly 
unconnected with the subject-matter, the Courts 
have never gone tlie length of admitting such 
papers in evidence. 

In the present case there are considerable circum- 
stances to induce a belief of the authenticity of the 
instruments produced; the unimpeachable charac- 
ter of the gentleman by whom they are produced, 
the improbability of any person Having had an in- 
terest to fabricate them, the appearance of the in- 
struments themselves, and the corroboration given , 
by the induction, which mentions an endowment 
to have been then lately granted, would probably 
be sufficient to convince any mind of their au- 
thenticity, if they could be received in evidence 
consistently with the rules of law. 



The plaintiff offered in evidence & terrier signed i n ™™J%' ber0 
by the vicar and inhabitants ; it was found in the A t i ? rier f ™ u * 

* # in the archdea- 

registry of the archdeacon of the diocese, con>sre g istry, is 

° v admissible. 

VOL, III. N 
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Burton 'objected on behalf of the impropriate 
rector, (who was also proprietor of the greatest 
part of the parish,) that this was not admissible as 
not coming out of the proper repository. 

The Court said the terriers were in fact often de- 
posited there, and over-ruled the objection. 

^ough^ot 1 " H e then objected that the terrier was not evi- 
tigned by the j ence as between the rector and vicar in ascertain- 

impropriate 

rector, nor by i n g the tithes of each. A terrier is an ecclesiasti- 

any perton for: ~ . - f . 

him, is evidence cal instrument directed by the bishop to ascertain 
to tithe* due" the glebe lands of the church, and the portions of 
i°«ri.b. inthe tithes out of the parish. To that extent it has 

authenticity as a legal instrument. The tithes in 
the parish are not regularly included in it. They 
are indeed in practice always inserted, and the 
terrier becomes evidence between the vicar and 
the inhabitants by being signed by both. — As 
Against the rector he contended that it was not ad- 
missible on either ground. 

He informed the Court, however, that he recol- 
lected a case in which the same objection was made 
in this court while Lord Chief Baron Skinner pre- 
sided in it : the Court were divided in opinion and 
came to no determination till after his death, 
when Lord Chief Baron Eyre and a majority of 
the Court being in favor of the testimony, it was 
admitted. 

The Court over-ruled the objection. 
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The plaintiff proved that he was entitled to n , ^ M ™%> 
some tithes in kind, but a composition having 
been received by his predecessors for many years, 
it could not through the negligence of all parties 
be ascertained what tithes in particular were due 
to him. 

The Court directed an issue to try whether he 
was endowed of any and what tithes. 



Whitchurch v. Whiting. r«««fry, 



22d November, 



rpHE affidavit to hold to bail stated that the de- 
fendant was indebted to the plaintiff, " as 
secretary to the Tontine Society," for money had 
and received " to his use." 

Dauncey obtained a rule to shew cause why the 
defendant should not be discharged on filing com- 
mon bail. 

Plumer shewed cause. 

J5y the Court. It is impossible to say from this 
affidavit in what character the plaintiff sues. 

The rule was made absolute. 



n S 
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same day. Johnson and Others v. Atkinson and 

Others. 

Ate n .«»tc«n. JJ1NCELOT STODHART, by his will, be- 
terpieidtngbm queathed certain coal-mines to trustees, for 
iOTd" ,tbisland kis different relations, in certain proportions. The* 
WL defendants the trustees leased them to the plain- 

Where one 

claimant seeks tiffs. The defendants Atkinson and his wife re- 
frum tbe tenant ceived for some time from the plaintiffs, their pro- 
luidthe 8 oSIer portionate share under the will, and gave receipts 
^mrl^OTuse ^ or ** as suc ^ » afterwards they set up a claim in 
and occupation pp OS ition to the devise, in right of the wife as 

be cannot make l * ° 

them mter- heir at law, and commenced an action against the 

pC8 * plaintiffs for use and occupation of the premises, 

considering the lease as void. — The bill prayed 

that the defendants Atkinson and his wife, and the 

defendants the trustees, might interplead. 

The defendants Atkinson and his wife demurred. 



Plumer and Hall % in support of the demurrer, in- 
sisted that this was bad as an interpleading bill. 
The tenant cannot call on his landlord to defend his 
title, or to interplead with one claiming by adverse 
title; and either of the parties may demur, where 
they are improperly called upon to interplead. Be- 
sides, these parties claim different things, theone the 
rent reserved, the other the unliquidated value of 
the occupation; an interpleader only lies where the 
same certain sum or thing is demanded by two 
claimants, and the stake-holder is always obliged 
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to pay the sum into court; that cannot be done 
where the sum is uncertain, and the demands dif- 
ferent. — They rested on Dungeyv. Angore, S Vez. 
jun. 304.; Smith v. Targett [ante, vol. 2. p. 529:) ; 
Pract. Reg. 38 • i 

' Partridge and King, for the plaintiff. — Admit- 
ting the plaintiff not to be entitled to call on his 
landlord to interplead, yet that is an estoppel that 
can only be taken advantage of by the landlord 
himself. The party demurring claims against the 
title which the estoppel is to protect. 

The general rule, that a tenant cannot call on his 
landlord to interplead, has several exceptions; one 
Ts, where a dispute arises between the trustee and 
a cestui que trust ; 2 Vez. jun, 312.; that is thecase 
here. — The defendant demurring is cestui que trust 
as to a part; the other defendants are the trustees. 
Another exception to the rule must be where one 
holds under a joint demise from tenants in com- 
mon, each of whom afterwards claims the whole 
rent upon adverse litles ; the tenant is not to be 
doubly vexed. Then opposing the claim of the 
heir, the party demurring, either to that of the 
trustees or of the other cestui que trust, it may be 
brought into court against them by the tenant 
under the trustees. 

The thing which is demanded by both is in sub- 
stance the same, the rent. The identity of the right 
claimed creates the necessity of the interpleader, 
hcTwever the quantity of benefit underthatrightmay 
vary, — Besides, by accepting a portion of tte rent 
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under the lease* the heir has confirmed the demise, 
and therefore can claim only the rent reserved. 

Thomson, Baron.— The bill does not state as 
a fact that the heir confirmed the demise ; that is 
only an inference arguendo, from the fact of his re- 
ceipt of a portion of rent; how far such a receipt, 
before being apprised of his real title, would bind 
him, may be questionable. You state the thing 
in fact demanded by him to be not the rent, but 
the unliquidated value of the use and occupation. 

Wednesday, Macdonald, Chief Baron. — Thereare two ob- 

23d November, 

jectionstothebill; either of them sufficient to sup- 
port the demurrer. — The cases cited establish the 
general rule, that the tenant cannot call on his land- 
lord to interplead with a stranger, which, as to the 
present suit, the defendant is. The things demand- 
ed are also different ; we cannot anticipate the 
decision whether the heir will be bound by his 
acceptance of a portion of rent. The things ac- 
tually demanded are different, and therefore are 
not the subject of an interpleader. 

The demurrer was allowed. 



\ 
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Woolaston and Others v. Wright and Thursday, 

r\.t 4th November* 

Others. 



inpHE liberty of Shenton in Leicestershire lies prin-' 
•** cipally, if not wholly in the parish of Market 
Bos worth. It contains about 1400 acres. The 
plaintiff Woolaston was lord of the liberty, and 
owner of the greater part of it ; the other plaintiffs 
were the tenants occupying his lands there. An 
immemorial payment had been made by the lord 
of the liberty to the rector of Sibson, in lieu of tithes 
of some part of the liberty to which he was entitled. 
There was evidence that the land titheable to the 
raptor of Sibson was nineteen yards of land, about a 
third of the liberty. A money payment having 
• been also made for many years to the rector of 
Market Bosworth, the locality of the lands titrable 
to (each was in process of time forgotten. The rector 
of Sibson claimed his 1L a-year. The plaintiffs ad- 
mitted his claim. The rector of Market Bosworth 
claimed, and sued for tithes of the whole liberty. 
The plaintiffsfiled this bill praying that the modus of 
7/. might be established; that the rector of Market 
Bosworth and the rector of Sibson might inter- 
plead as to the tithes to be covered by the 7/. modus; 
and that a commission might issue to ascertain 
what lands in the liberty were within the parish 
or rectory of Sibson, and what within the other 
parish or rectory. 
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1 The rector of Sibson admitted, that he was only 
entitled to the modus in lieu of the tithes of lands 
in the liberty due to him. 

Newnham, Burton, and Stanley, for the rec.tor of 
Market Bosworth, took the following objections to 
the bilf : 

1. That a bill will not lie to establish a modus 
which is not disputed; the rector of Sibson claims 
nothing else. 

2. That the two rectors claiming different things, 
the one tithes in kind, the other a modus, could not 
be called upon to interplead. (See the last case, 
Johnson v. Atkinson.) 

3. That the commission could not be granted.* 
(Atkins v. Hat ton, ante, vol. S. p. 386.) 

4. That the other owners of the lands in the li 
berty ought. to have been parties. 

Partridge, Plumer, and Sutton, for the plaintiffs. 
The rector of Market Bosworth claims tithes of the 
whole liberty. If it is all in his parish we are en- 
titled to sue to establish a money payment to ano- 
ther ecclesiastical person as a discharge against 
the rector. If it is not in his parish, he has no 
interest in it, and cannot take the objection. The 
rector of Sibson does not object. 

* 

An interpleader lies where two persons claim the 
same right. The right in dispute is the tithes of a 
portion of the liberty; when. that question is dis- 
posed of between the two rectors, .the mode of 
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payment, whether by modus or in kind, is a col- 
lateral circumstance not essential to the right. 

Supposing it to be settled, that a commission 
cannot issue to settle the boundaries of parishes, 
for the purpose of tithing, yet the other part of the . 
prayer may stand; we pray a commission to ascer- 
tain the boundaries of the parish or rectory. The 
rectory may not be co-extensive With the parish. 
If this is a portion of tithes of the rectory of Sibson 
in the parish of Market Bosworth, (as rather seems 
to be the case,) a commission to ascertain the 
boundaries of the rectories can only affect the 
rights of the tithe-owners, without having any 
effect on the parochial rights. This will take it 
out of the case of Atkins v. Hatton. 

As to the 4th objection, it appears that the modus 
is payable by the owner of the liberty, who is owner 
of most of the lands; as being the person who pays, 
the presumption is, that the lands covered by his 
payment are those which belong to him, stated in 
the bill. The law will not presume that he is paying 
for the exemption of other lands than his own. 

The Court were of opinion for the defendant, on 
all the objections. 

The bill was'dismissed (a). 

(a) In Easter Term following, the cause of Wright v. Fox came 
on to be argued. The plaintiff sued as rector of Market Bos- 
worth, for an account of tithe in kind of the lands held by the 
defendants in S hen ton. They set up as a defence the payment 
of 71, a year to the rector of Sibson, in lieu of tithes of some 
part of Shenton, and gave evidence from terriers, land-tax 
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Friday, THOMAS V. EDWARDS. 

45th November. 

vide ante, T|ebt on judgment. It was referred to the 
toI. *. P . 558. MJ Magter to compute w hat was due for the debt 

and costs. In taking the account, he refused to 
allow interest on the judgment. 

Plumer and Williams obtained a rule to shew 
cause why the matter should not be referred back 
to the Master, with directions to allow interest. 

Dauncey shewed for cause that almost the whole 

sum due on the judgment was for costs ; the al-, 

lowing interest on which is questionable. 14 Vin m 

<Abr. 458. c. 9.; at most it is discretionary in the 

' Court, and that discretion exercised by the former 

order. 

The Court were qf opinion that the whole debt 
due on the judgment carries interest, 

« 

The rule was made absolute. 



assessments, &c. of the nature of the payment. The Court (at 
the sittings after Trinity Term) directed an issue, to try whether 
the payment of 7/. to the rector of Sibson, is in lieu of the tithes 
of all or any part of the defendant's lands in Sbeuton. 
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The Attorney General v. Denham. 6meday. 

rriHis was an information for forfeiture of a ship. 
After two terms having elapsed without trial, 
a writ of delivery was granted on security, upon 
affidavit that the vessel was likely to be much in- 
jured by lying unemployed. From that time 
three terms (besides the present) had intervened, 
without the Attorney General proceeding to trial. 
A rule having been obtained to shew cause why 
the recognizance should not be discharged, cause 
was shewn by 

The Attorney General and Newnham. They in- 
sisted that the order could not be made, as it would 
in feet be to nonsuit the Crown; for after delivery 
of the vessel, if there is no security, the Crown has 
nothing against which to proceed. They also 
shewed by affidavits that the witnesses were sea- 
men, and abroad in the public service. 

Dauncey, in support of the rule, insisted that, 
upon waiting three terms after the writ of delivery, 
he was entitled to this order. 

M acdonald, Chief Baron. — The statute (a) . 
relates only to goods, which are always distin- 
guished from the vessel. There is no provision 
for the delivery of the ship, and it is only by ana- 
fa) 13 and 14 C. 2. c. 11, s. 30. 
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logy that the Court has extended the relief to it. 
The defendant got his writ of delivery one term 
sooner than by the general course of the Court he 
was entitled to it. If it had not been granted till 
the third term, the Attorney General would regu- 
larly have had all this term for going to trial. 
There is no reason why his good- nature in grant- 
ing you an indulgence for the preservation of the 
vessel should have the additional effect of abridg- 
ing his time of suing. 

There is not any precise definite time, after the 
granting the writ of delivery, within which the 
prosecutor must proceed. By the course of the 
Court/ after three terms have elapsed, a writ of 
delivery is granted on security ; by analogy, the 
same period is in general allowed after the writ of 
delivery. If the prosecutor does not go to trial 
within that time, the Court expects to hear a 
reason assigned for the further delay. The reason 
here given appears very satisfactory. The wit- 
nesses are seamen, and abroad. 

The rule was discharged. 
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Longman and Others v. Calliford. 

rpHE defendant obtained an order to dismiss eth 
bill for want of prosecution, unless cause ; to 
retain it, the plaintiff filed a replication. 

Hart now moved to be at liberty to withdraw 
the replication, and amend the bill, on shewing 
the materiality of the amendments. He relied on 
1 Fowler s Pract. of Exchequer 128. to shew that 
he was regular. 

. Romxlly, on the other side, objected that the 
plaintiff ought also to shew why the matter to be 
introduced by the amendment might not have 
been stated before. The rules of the Court to 
prevent vexatious delays of the plaintiff would be 
nugatory, if by intentionally omitting a material 
part of his case at first, he might of course obtain 
further time, when his delay has already entitled 
the defendant to have the bill dismissed. 



Sam* day* 



The Court were of that opinion, and 



Refused the order. 



i i 
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^?K ila lL Goldsmith v. Lord Sefton. 

28th November. 

rriHE plaintiff, a sheriff's officer, had arrested 
Colonel M., who immediately escaped into 
the defendant's house. The defendant coming 
home soon after found the plaintiff there, watch- 
ing Colonel M., who however contrived to make 
his escape out of the house. The plaintiff sbme 
time after retired to an alehouse in the neighbour- 
hood. Lord Seflon, being in the mean time in- 
formed of the cause of the plaintiff's having forced 
into his house, followed him, and demanded to see 
his warrant. This was at first refused, some al- 
tercation took place, and Lord Seflon held out his 
horsewhip in an attitude of menace to the defend- 
ant; he opposed his stick, which Lord Sefton took 
out of his hand and threw away. For this assault 
the action was brought. Upon judgment by de- 
fault, the jury on the writ of inquiry gave 200/. 
damages. 

A rule having been obtained why the writ of 
inquiry should not be set aside. 

Sellon shewed cause. He insisted that the Court 
could not interpose in the ground of excessive da- 
mages in matters of tort. Spong v. Hog, 2 BL 
R. 802. 1 Mod. 232. Redshaw v. Brooke, 2 Wits. 
, 405. Fabrigas v. Mostyn, 2 Bl. Rep. 929- Benson v. 
Sir Thomas Frederick, 3 Burr. 1845. Duberley v. 
Gunning, 4 Term Rep. 651. An officer is peculiarly 
protected in the execution of the process of the 
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courts, •and that protection extends to him while 

returning from the execution of his duty. Fort. 
R. 308. 

Plumer and Lowndes, for the defendant con- 
tended that the Court have authority to set aside 
a verdict where it is clearly unjust. In cases of 
tort that does not frequently occur, because it is 
difficult to find a criterion by which the Court can 
compute the damages. Where the sum is clearly 
oppressive, all the cases recognize the power of 
the Court, and in several it has been acted upon. 
Sharpe v. Brice, 2 BL Rep. 942. Jones v. Sparrow, 
5 Term Rep. 957. (a) 

Macdonald, Chief Baron. — J can have no 
doubt that the power of the Court extends to grant- 
ing anew trial in a] leases; thedistinctionarisesonly 
from the difficulty in some of exercising this autho- ' 
rity. In mattersof contract, the Court have, in gene- 
ral, a certain principle, by which they can determine 
whether the verdict is proportioned to the injury or 
not. In matters of tort this is more difficult, and 
therefore the Courts never interpose to set aside a 
verdict, except upon a " glaring case of outrageous 
" damages," as is observed by the Lord Ch. J., af- 
terwards Lord Camden,\n Huckle v. Money., 2 Wils. 
207. In Jonesv. Sparrow the injury wasmuchmore 
serious than here, the damages not so great, yet the 
verdict was set aside. In most of the cases where 
it has been refused, the Court have said that they 
were not dissatisfied with the verdict, or at least 

(a) Many cases upon this subject are collected in the case of 
Duberley v. Gunning, 4 Term Rep. 661. and in the note sub- 
joined. 



i 
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there have been circumstances to warrant damages 
to nearly the extent given. In Duberley v. Gun* 
ning^ the new trial was refused by a majority of 
the Judges, on the ground that the nature of the 
injury, criminal conversation, rendered impossible 
all computation of the value of the satisfaction. 

By the whole current of authorities, it appears 
that we are bound to protect a party where, by 
the improper warmth or worse passions of a jury, 
damages glaringly and outrageously great have 
been given against him. We cannot say what the 
damages ought to be, but can only send it for the 
investigation of another j ury . 

. Hotham, Baron. — It is as much the duty of 
the Court to protect the party from injustice of 
the jury, as to submit to their finding in those 
things. which are exclusively within their province. 
The present verdict is such as cannot be justified. 
It is an insult on the judgment of the Court to 
suppose it a fair verdict. 

Thomson, Baron. — The practice of the Courts 
certainly has been to proceed with great caution in 
interfering with the quantity of damages given in 
cases of tort. In Gilbert v. Burtonshaw, Cowp. 231. 
Lord Mansfield says "Unless it appears that the 
" damages are flagrantly outrageousand extravagant, 
"it is difficult for the Court to draw the line;" and 
so in Ducker v. Wood^ in 1 Term Rep. 977* But 
where the damages are ofthatdescription^the Courts 
have interfered. — In addition to the cases cited, I 
will mention one in the Common Pleas, Easter 
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97 Geo. 3., where upon a writ of inquiry for an as- 
sault, 200/. damages were given and set aside as 
excessive. The present seems a perfectly proper 
case for the interference of the Court. 

The rule was made absolute. 



The King v. Chapman and another. 



jnpHE sci. fa. stated, that Chapman and Lea (the 
defendants) together with one Collins, by their 
bond, under their seals, became jointly and seve- 
rally bound to the crown in 900/. It therefore com- 
manded the sheriff to give notice to Chapman and 
Lea, " that they severally be and appear/' 6fc. to 
shew cause, if they can, why we should not have 
execution against them, Sfc. 

The defendants prayed oyeroi thebond and con- 
dition. It was a bond given under 19 Geo. 3. c. 56. 
by Chapman, as an auctioneer, and Lea and.Collins 
as his sureties; conditioned that he should, within 
twenty-eight days after each and every sale by 
auction, deliver to the persons appointed to re- 
ceive the same, an exact and particular account, 
in writing, of the total amount of the money bid 
at every such sale, and of the several articles, lots, 
Sfc. and the prices, $c. 

VOL. III. O 
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The defendants pleaded that the defendant Chap- 
man did, within twenty-eight days after each and 
every sale by auction, deliver such account, 8$c. 

Replication, that the defendant Chapman, using 
and exercising the said tradeor business of an auc- 
tioneer, Sfc. did on the 3d September 1795 sell by 
auction in divers lots, to divers persons, and for di- 
vers sums of money, Sfc. divers goods, to wit, books 
in quires, copies, and bound books, as the pro- 
perty of Mr. John D eight on, at which sale divers 
sums of money were bid, and the sum of /. be- 
came due to his Majesty for duties, and the defend- 
ant Chapman did not within twenty- eight days, as 
required by the said bond, after the sale of the 
said goods and chattels so sold by auction as afore- 
said, deliver to the person appointed to receive the 
same an exact and particular account, Sfc. 

Rejoinder, that before thesupposed sale, J. Deigh- 
icmhavingsentdistinctand individual invitations to 
certain personsof hi?acquaintance,todine with him 
at a tavern called the King's Head Tatfcrn, proposed 
to the persons assembled in consequenceof such invi- 
tations, to bargain with them respectively for the 
sale amongst them, by private contract, of divers 
books, copies, and bound books, and did then and 
there accordingly bargain for and sell amongst them 
by private contract a great part of such books; and 
that afterwards certain small parcels thereof remain- 
ing uncontracted for and undisposed of by the said 
J> D eight on, were then and there at the request of 
the said J. Deightonoffered to sale, and sold by the 
defendant Chapman, being one^of the persons so in- 
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vitedand then present in consequence of such in- 
vitation, to the highest bidder; but defendant says 
that the said sale, being the same supposed sale in 
the replication mentioned, was not an open or pub- 
lic auction, nor was any person admitted to the 
same who had not been so invited by the said 
J. Deighton as aforesaid, and that no deposit or 
other money was paid to Deighton or the defendant 
Chapman, or for their or either of their use, nor 
was any deposit or other money required to be so 
paid, in respect of any of the books so contracted 
for or sold as aforesaid, either at the time Qf the 
said sale, or at any time since. 

To this rejoinder the Attorney General demurred. 

Wood, for the crown, argued, that the case fell 
within the words and intent of the Legislature. By 
the 17 Geo. 3. c. 60. s. 5. &c. the duty was first im- 
posed in loose and indefinite terms "on sales at auc- 
u tion." — The 19 Geo. 3. c. 56. is made to explain 
that act, and $. 3. defines what shall be considered 
as a selling by auction so as to incur the duty. 
" Any sale of any estate, goods, or effects whatso- 
" ever, by outcry, knocking down of hammer, by 
<c candle, by lot, by parcel, or by any other mode 
€< of sale at auction, or whereby the highest bidder 
11 is deemed to be the purchaser," and any person 
who shall sell any goods " by public sale, or other- 
" wise by way of auction,' 9 without a licence, is li- 
able to a penalty. The act having thus defined in 
sect, 3: what shall be taken to be a sale at auction, 
viz. a public sale or otherwise, proceeds upon that 
definition in the subsequent clauses, s. 4, 5, 6.— So 

o 2 
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in s. 7» upon which this prosecution isfounded, the 
words mustbe understood to have reference to this 
leading description of the nature of the transaction, 
to be affected by the act; a bond is required from 
every person acting as an auctioneer at any public 
sale or auction, to give notice within twenty-eight 
days after each and every sale by way of auction. 
The latter words are not confined, and must have 
reference to the general meaning of the act, in- 
cluding all sales, public or otherwise, by way of 
auction. Even the former words may admit the 
same construction as if they stood thus, " by pub- 
" lie sale or by auction,*' the word auction being 
already explained to comprehend private as well 
as public sales by auction. 

But supposing that construction riot to hold, 
these words only narrow the description of persons 
liable to give such bond, exempting all those who 
do not sell at public auctions : the defendant ac- 
tually has given his bond, and therefore it is im- 
material whether he was compellable so to do, 
and the condition of it is to give notice of all sales, 
whether public or otherwise. 

There is no absurdity in supposing that those 
who act as auctioneers at public sales shall not be 
permitted to sell privately by auction without 
paying the duties. 

If a contrary construction is put upon the act, 
great danger must arise to the revenue, as the ven- 
dor has all advantages of a sale by auction with- 
out paying the tax. If this case is protected, it is 
manifest that by the simple expedient of giving a 
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particular invitation to each individual who at- 
tends a sale by auction, every such sale may 
equally with the present be exempted from the 
duties imposed by the statute. 

Marryatt for the defendant, — The Court are 
bound to take the fact upon this record to be, that 4 

when a party of acquaintances were assembled, 
some goods were sold by private contract among 
them, the remainder by auction; that it was a fair 
and bondjide transaction, without any intention to 
defraud the revenue, that not being suggested by 
the crown. This is a mere private transaction, 
upon which it never could be the intention of the 
Legislature to attach. It must equally extend to 
every transaction, where two persons bid against 
each other, and the thing is sold to the highest 
bidder. Such a sale must equally with this be 
subject to the duty, and the vendor will be liable 
to the penalties, if he has not taken out a licence, 
given a bond to the crown, and given notice, and a 
catalogue of the sale and notice of the . price for 
which it was sold. The act cautiously avoids that 
absurdity; in almost every clause it expressly con- 
fines itself to public sales ; s. 3. after defining a sale 
by auction, proceeds to impose a penalty on those 
who shall, without a proper licence, sell goods by 
public sale by way of auction, as aforesaid* this car- 
ries back the word public, as applicable to the whole 
preceding description of sales liable to the duty. 
*S\7. expressly takes the same distinction. It applies 
only to those acting as auctioneers at "any public 
" sale or auction ;" in the subsequent words of the 
clause, the word public is omitted, but that must 
be understood merely as saving useless repetition. 



CASES IN THE EXCHEQUER, 

re vw uoie is in pari materia: and if the Legislature 
i«*ij£ co make a distinction, it ought to have done 
o oy express words; otherwise theact must be taken 
-Liroughout to relate to the same sort of transac- 
:ious, public auctions. S. 8. shews that the act 
only related tothosepublicsales where an auctioneer 
is employed, where catalogues are made out, and 
public notice previously given. But where, by not 
making it public, the advantage of competition is 
not obtained, the duty does not attach. The 
present appears upon the record to have been an 
unpremeditated sale of those articles which hap- 
pened not to be sold by private contract, where 
neither two days previous notice of any intended 
sale could be given, nor a catalogue made out. 

He also objected to the form of the proceeding, 
as being a joint scire facias against two on a bond 
of three. It is determined in the case of tire King 
v. Young [a) j that such proceeding on a recogni- 
zance is bad. — A distinction is there taken be- 
tween a recognizance and a bond, that the latter 
may not have been executed by the third, and 
therefore a plea in abatement is necessary to in- 
troduce that fact on the record; but this being a 
bond to the crown, is of record as executed by all 
the obligors, and is the same as a recognizance ; 
besides, it is averred in the declaration to have 
been sealed by all the three obligors. 

Wood, in reply, insisted, that the objection tosuing 
two out of three obligors could only be taken by 
plea in abatement, stating the third obligor to be 
still alive. In Sayerv. C hay tor, 1 Luiw. 696. it is 

(a) Ante, vol. % p. 448. 
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held, that in an action on a bond against two of the 4 
obligors, a plea in abatement, not averring the co- 
obligor to be alive, is bad ; that fact therefore 
must appear upon the record, which is not the case 
here. In Horner v. Moor, cited in 6 Burr, the fact 
of both having signed, and both being still alive, 
, appeared upon the declaration, and^fhe judgment 
of the Court is stated to have proceeded upon the 
circumstance of its so appearing on the face of the 
declaration. Blackwell v. Ashton, in Aleyn SI. on 
which the Court founded their judgment, in the 
King v. Young, is a very loose note, and the case 
in Style 50. is very differently reported (a). 

But supposing the rule well founded, that where 
it appears by the declaration that all have executed, 
and two are jointly sued, it is bad, that will not 
apply to the present case. This is not a joint suit 
against the two defendants, but several against each. 
Thfe words of the scire facias are, " that they several- 
" ly be and appear to shew cause/ 9 that is, severally 
to shew cause. This distinguishes it from the case 
of the King v. Young, where the words of the sci. 
fa. were " that they be and appear," Sfc. which 
must be intended that they jointly be and appear. 

A joint and several bond or recognizance to the 
crown has the effect of a joint judgment against all, . 
and a several judgment against each ; of course the 
crown has the option to take out execution or a 
scire facias against all or against each. And if the 

(a) That appears to be the report of a different question be- 
tween the tame parties. It is in the term preceding the case 
in Aleyn* 
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scire facias is against all, yet the execution upon it 
may be several, for it is a scire facias to obtain exe- 
cution, according to the form of the judgment, 
which is joint and several. Gee et ux v. Sir F. 
Fane, \ Lev. 225. and 1 Sid. 339. Cornish v. Clarke, 
8 Mod. 1 99. Williams v. Green, 3 Mod. 296. Fen- 
shhw v. Morrison, 6 Mod. 197. Then if the scire 
facias had been against all three, that they severally 
shew cause, there might have been several execu- 
tions upon it ; but if the scire facias was considered 
as a proceeding against all jointly, the execution 
must be joint ; it is therefore a several proceeding, 
and equally good against two as against all or one* 
The circumstance of one writ being issued for 
both, is immaterial. When the nature of the pro- 
ceeding appears to be several, the effect of joining 
two or more in one writ depends upon the practice 
of the Court; and the officers all agree, that the 
practice now followed has always prevailed (a). 
The expediency of such a practice is manifest, as 
the expence of another suit is saved, by including 
in one scire facias all those defendants who live in 
the same county. 

Marry att. — The reason why, in a plea in abate- 
ment, it is requisite to set forth that the co-obligor is 
alive, is this; because the fact of his havingexecuted 
not appearing on the declaration, but being intro- 
duced as a defence, that defence must be complete ; 
but where it appears by the plaintiff's own shewing, 
that there was a co-obligor not sued, the presumption 
is, that that co-obligor is still alive, Unless the 

(a) The same practice was certified in the case of the King 
v. Young, vide ante, p. 451. 
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plaintiff will rebut the presumption he himself 
has raised, by shewing that he is dead. The case 
of Horner v. Moore must be a mistake; for it is 
impossible to believe that the fact of the co-obligor 
being alive could appear on the face of the decla- 
ration. 

The issuing one scire facias against two, who are 
thereupon to come in and plead one joint plea, and 
tobaveone judgment as to both, seems inconsistent 
with the idea of a several suit. The practice of the 
office cannot control the law; and in point of ex- 
pediency, it would be a much greater saving to 
issue a joint scire facias zg^mst all, and have a tes- 
tatum scire facias against those who live in a dif- 
ferent county from that to which the first issued, 
upon nulla bona returned to it. 

The Lord Chief Baron said, that upon looking mm* 
into this case, the Court did not see any sufficient °° 
ground of distinction between it and the case of 
the King v. Young. 

Judgment for the defendant. 
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his was an information for a charity. — The tes- 
tator in 1716 devised certain estates to the an- 
cestor of the defendant, charged with an annuity of 
16/. a-year as a salary for a clergyman, to be ap- 
pointed by the devisee, to reside in the village of 
A. to preach a sermon every Sunday in the chapel 
there, and to teach six poor children to read and 
write. The informant, the vicar of the parish in 
which the village and chapel of A. were situated, 
insisted that as no person could be admitted to 
preach in the chapel without his licence, (which 
he had refused to grant, j'and as he had performed 
that duty, he was entitled to the salary. 

Upon the hearing, this claim was abandoned. 

The defendant in his answer, said, that he was 
desirous of executing the trust, but was prevented- 
by the relator's refusing to permit the person be 
should appoint to officiate in the chapel. 
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Scafe, for the defendant, argued that the devisee 
being only liable to pay thesalary to a person answer- 
ing the description of the charity, held the lands 
discharged during such time as without his default 
there was no person to receive it; that therefore 
there would be no demand for the arrears. He 
also pressed, that the relator having prayed impro- 
per relief, and shaped the whole information with 
a view to his own demand, which could not be 
maintained, he ought to pay costs. 

Richards for the information. * • 

The Court clearly held thatthedefendantoughtto 
account for the arrears of the annuity, and directed 
the Deputy Rembrancer to receive proposals for 
the direction of the charity ; they said that as direc- 
tions were to be given, so that the information 
had a foundation, the relator should not pay costs. 



Penrice and Others v. Garnonb. Wetinesd*?, 

13th December* 

JflCHARD SMITH, seized of certain freehold 

lands, and also possessed of the leasehold » 

premises in question, under a lease from one of 
the prebendaries of the church of Hereford, by his 
will in 1768 devised as follows. " Also I give, de- 
vise, ancj bequeath all and singular my messu- 
ages, lands, tenements, and hereditaments, as 
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" well freehold and leasehold as of any other 
44 tenure whatsoever, situate, lying, and being in 
44 the parishes of St. ikf., St. O., and St J. in the 
" city of Hereford, and the parish of P. in the 
44 county of Hereford, unto my dear and loving 
" wife, her heirs, executors, administrators, and 
" assigns; but nevertheless my will and meaning is, 
" and I do hereby order and direct, that if my said 
44 wife should happen to die without leaving issue 
" of her body lawfully to be begotten living at her 
44 decease, and ifmybvothev-in-iawWiiliamGarnons, 
44 hisheirs, executors, administrators, or assigns, do 
<4 or shall within twelve calendar months next after 
44 such her death well and truly payor cause to be 
" paid unto such person or persons as my said wife 
44 shall by any deed or writing, or by her last will 
44 and testament in writing, duly executed in the 
" presence of two or more credible witnesses, 
" direct or appoint, or for want of such appointment, 
44 then unto her executors or administrators, the 
44 sum of 2000/. of good and lawful money of Great 
44 Britain, with interest to be computed from her 
44 death; that then and in such case, all and sin- 
" gular my said messuages, #c. shall immediately 
44 thereupon go and remain, be granted, conveyed, 
44 and assigned unto my said brother-in-law W. 
€i Garnons, his heirs, executors, administrators, 
44 and assigns ; any thing hereinbefore to the con- 
48 trary iq any wise notwithstanding/' 



And he appointed his said wife sole executrix and 
residuary legatee. — After making this will, the tes- 
tator surrendered the lease under which he then 
held the premises in question, and took new leases 
from the prebendary. He died in 1774. 
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Elizabeth Smith his widow died in 1791, leav- 
ing a will to this effect: it recited the devise and 
power of appointment in her husband's will, and 
witnessed that she did, "in pursuance of the power 
44 given and reserved to her in and by the said will, 
44 direct and appoint the said sum of 2000/. to be 
cc paid to the plaintiffs, and she gave and devised 
" the said messuages, lands, tenements, and heredi- 
44 taments so given to her by her said husband's 
44 will as aforesaid, and all her legal estate and in- 
44 terest therein," to the plaintiffs,in trust to convey 
the same to the defendant Garnons, upon payment 
of the said sum of 2000/. " according to the true 
44 intent and meaning of her said late husband's 

44 will, but not before or otherwise/' 

1 

The plaintiffs in 1791, not long after the decease 
of Elizabeth Smith, conveyed the freehold and lease- 
hold premises, which had been the subject of these 
devises, to the defendant, accordi ng to the directions 
in the wills of Richard and Elizabeth Smith, on his 
paying them the sum of 2000/. above mentioned; 
the deed of conveyance reciting it to be in execu- 
tion of that trust. — The defendant afterwards con- 
veyed them to other persons. — The price of the 
leasehold part obtained on this conveyance was 
24>00/. The value of the freehold did not appear. 

Thebill charged that theconveyance by the plain- 
tiffs to the defendant was made upon a mistaken be- 
lief of their being obliged by the devises of Richard 
Smith and Elizabeth Smith to make the same, apd 
therefore prayed that he might be decreed to ac- 
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necessary distinction upon the general principles, 
A devise of personalty, being a subject constantly 
fluctuating, extends to the personalty possessed at 
the time of the testator's death. A devise of a 
piece of plate or of a particular lease, is necessa- 
rily adeemed by the surrender or alienation of the 
specific thing bequeathed; but a bequest of all 
my household furniture, or of all my leasehold 
property, applies to all that species of property en- 
joyed by the testator at his death. A general be- 
quest of all chattels carries future leaseholds ; is 
it possible that an express bequest of all lease- 
holds shall have a narrower construction ? This 
distinction is expressly recognized in all the cases. 
Wind v. Jekyl, 1 P. W. 575. Abney v. Miller is 
decided, on the ground of being a devise of the 
particular term. The same rule is followed in 
Carte v. Carte, 3 Atk. 175. in Stirling v. Lydiard, 
3 Atk. 199. upon a bequest of" all ray leasehold 
" estate." A church lease renewed afterwards, was 
yet held to pass ; that is precisely the present case. 
Rudstone v. Anderson^ was determined on the 
ground of being a specific bequest of the tithes 
held under the former lease. This admits the rule, 
whether it may be a proper application of it or not. 
Lord Thurlow\ in Hone v. Medcraft, proceeds on 
the same principle of its being a specific bequest. 

At all events the will of Mrs. Smith will carry 
this interest. We are not to suppose her ignorant of 
the law. She may have had advice, and may have 
entertained a doubt whether this passed by the will 
of her husband according to his manifest intention. 
The fulfilling his purpose was notan improbable in- 
tention of her will. The last words of her will 
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" according to the true intent and meaning of ray 
" late husband's will," do not necessarily imply 
that she considered that as the legal import of it. 
She gives, not only all the freehold and leasehold 
" given to her as aforesaid" under the specific he- 
quest, but also " all her legal estate and interest 
" therein." — Thismqst mean aright different from 
that under the specific bequest; and includes her 
claim as residuary legatee. 

■ 

The defendant stands not merely in the character 
of a devisee, but in that of a purchaser. — The 
Courtcannot say whether he would have boughtthe 
freehold at all, if the leasehold had not been in- 
cluded. The plaintiffs have made this bargain with 
him, with full knowledge of all the facts, and are 
therefore bound by this conveyance. — The bill is 
also improper in praying merely a return of the price* 
They should offer to return the 2000/., or at least 
a part of it proportioned to the value of the lease- 
hold compared with the freehold estate. 

Macdonald, Chief B&ron.— This case arises 
upontheconstructionof the two wills, of Mr. Smith 
and of his widow Mrs. Smith. Upon the first of these 
wills a question is raised, whether the renewal of the 
lease of the land devised, operated as a revocation of 
the bequest. The Court do not feel it necessary to 
handle this question, as the rights of the parties are 
settled by the will of Mrs. Smith in a manner too 
clear to admit of a doubt* Assuming then, for 
the purpose of this discussion, that the property 
did not pass under the husband's will, I shall con- 
sider how that of the wife operates. 

YOl. III. p 
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She certainly took this property either under the 
general absolute bequest, or under the specific limit- 
ed devise. The intention of her husband is also 
perfectly clear. She has adopted this intention, 
and has directed a conveyance according to it, as 
the fair and honest duty of her situation required. 
She has by the broadest and most unequivocal words 
put herself in the place of the original testator, 
and fulfilled the purposes of his will, without leav- 
ing any mark of her having considered whether 
she was bound by that will or not. This is evi- 
dently the intention of her will. She reeites his 
will, and professes to be acting under it, for the pur- 
pose of fulfilling his views. The sum charged and 
the terms and time of payment are adhered to ; and 
she has studiously conveyed " all her right and 
" interest" to go " according to the true intent 
" and meaning of her said late husband's will." 

But it is argued that the words " given to me by 
" the said will as aforesaid/' narrow her bequest to 
a mere transmission of the interest conveyed under 
the particular bequest of the husband there referred 
to ; but these words are merely intended as a de- 
scription of the subjects she means to devise: it 
is plain that that particular bequest of the hus- 
band either did give or meant to give the premises 
in dispute, and in either case her reference to that 
clause, as descriptive of the subjects of her be- 
quest, will carry every thing meant to be included 
iu the clause so referred to. 

It would be too'much therefpre for us to say that 
she acted upon ignorance of her own claims in 
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making this devise. It is at least as probable that 
she was led by a very honourable desire of fulfil- 
ling her husband's real intention, whether bound 
in law to comply with it or not. But at any rate 
what she has done is perfectly clear. She certainly 
had a full power of making this devise. She has 
adopted the intention of transmitting, the wholo 
estate to the relations of her husband, and has used' 
words fully sufficient to effectuate this purpose. 

These plaintiffs come into court in very unfavor- 
able circumstances. They allowed the defendant to 
retain this property undisputed forfouryears. Even 
if their case had been good, this delay, arising from 
their negligence in not sooner claiming their right, 
would have been highly reprehensible. They at last 
came here to pray what would at all events have been 
impossible to be decreed. They ask a return of the 
value of the estate, without shewing us what is the 
value of the other property come to the defendant, 
without offering to return him the money he has 
paid, or any proportion of it. Coming with so lame 
a case to disturb a title so long quiet, and with a 
prayer so informal and improper, they must pay 
the costs. 



Turner v. Williams. Smeday. 

rpHis was a bill for tithes of the agistment of bar- 
• renand unprofitable cattle. The defendant in his 
answer said nothing as to sheep, and his depositions 
also went only to other cattle depastured. The 

p 2 
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plain tiff proved that sheep had been agisted on the 
farm. 

Burton and Thompson objected, that by this loose 
mode of laying the demand, the defendant was en- 
trapped into a belief that only great cattle were in- 
quired after, and had directed his attention to them 
only. Although sheep are properly cattle, yet in 
common language they are seldom meant to be in- 
cluded in that general term. In suits for tithe of 
agistment, it is the universal practice to demand it 
for sheep expressly, and there is a good reason for 
it. , Sheep are not supposed to be barren and^ un- 
profitable cattle ; they always yield either Iambs 
or at least wool; agistment tithe can only be due 
whdre they are sold out of the. parish before shear- 
ing time, so as to become unprofitable. 

Plumer and Richards on the other side. 

The Court thought the defendant misled by the 
loose mode of laying the demand, and refused to 
direct an account as to the agistment of sheep. — 
There being contradictory evidence as to agistment 
of other cattle, an issue was directed. 



-*- 



PULLEN V. CreSY. 

JOHN STEIGLER, by his will in 1773, gaveto 

each of the children of his brother-in-law John 

Cre$y, that should be alive at the testator's death, 
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50l. to be paid to their father for their use. The 
said legacies were accordingly paid by the executor 
to the said John Cresy, for the use of his children 
living at the time of the death of the testator. John 
Cresy, by his will in 17&7, gave to each of his 
children 260/. to be paid to them by his executors, 
atnheir respective ages of twenty-one years; and 
if any of his sons or daughters died before they at- 
tained the age of twenty-one years, that then 
the surviving children should enjoy the part or le- 
gacy bequeathed to the deceased child, in equal 
proportions; and appointed the defendants (one of 
whom was his eldest soi^) hisexecutors. The ques- 
tion raised by the answer was, Whether the lega- 
cies given by the father were not in satisfaction of 
the legacies given by the will of J. Steigler? 

King for the plaintiffs, the younger children. A 
legacy is not in general considered as satisfaction 
of a precedent debt, unless the testator shew that 
to have been his intention. Meredith v. Wyn^ Prec. 
in Ch. 312. Cromptonv. Sale, 9 P. fVms. 553. 
Field v.Mostyn, before Lord Bathurst, March 1778. 
(a) Baugh v. Heed, 3Bro. R. 192. Thelegacy given 
by the father is not payable immediately, and can- 
not therefore be considered as a satisfaction, Clarke 
v. Sewell, 3 Atk. 98. Nichols v. Judson, 2 Alk. 300. 
Another objection is, that the legacies given by the 

(a) Field v. Mostt/n. The cause coming ou for further direc- 
tions, it appeared that the testatrix owed Mrs. Hutchinson 100/. 
and left her a legacy of 500/. ; both the debts and legacies were 
charged by the will on a real estate on deficiency of personalty. 
The Lord Chancellor decreed that both the debt and the legacy 
fihoul d be paid to Mrs. Hutchinson* 
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father are contingent, those from the uncle were 
certain. Crompton v. sale. Barrett v. Beckford, 

1 Vez. 51 9. , 

Richards, for the defendants, contended that the 
legaciesof the father were asatisfaction of the other 
legacies. In construing a will, the intention of the 
testator is the only question. The legacies of the 
uncle were to be paid to the father/or the use of the 
plaintiffs; the father did apply that money to their 
use. He maintained them for above fourteen years 
after the death of their uncle, at a much greater ex- 
pence than their legacies amounted to. Perhaps 
this Court would not have admitted that a sufficient 
account of the money received by him, because a 
father is bound to main tain his children^ and cannot 
"apply a legacy left to them to exonerate himself; 
but this is a mistake so very general, and so natu- 
ral, that the Court must admit it as a probable cir- 
cumstance operating on the testator's mind* By 
giving a legacy to a creditor, it is always a doubtful 
questionof intention whether itwasmeant in satis- 
faction or not : that i ntention is to be gathered from all 
the circumstances, and the most material is the con- 
duct and situation of the testator himself; from 
which itappears that he considered himself asowing 
nothing, and therefore meant the legacy of 360/. as 
the only sum to be received by the plaintiffs. 

The Court held that both the legacies should be 
paid; as no express intention is proved, it must be 
collected from all the circumstances. The presump- 
tion of the father having imagined that he had dis- 
charged the debt, cannot weigh against the other 
circumstances which have often been recognized as 
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marks of intention, the latter legacy being subject 
to a contingency, and payable at a future time. 

They accordingly decreed an account of the le- 
gacy of 50/. together with interest and costs. 



* % 



■*^^*^ 1 1 4 — »■— — — ii i I i. ■ i i ii ■ i ■— — i i n 



Anstie and Others v. Mason and Others. Friday, 



15th December* 



ihe defendant Mrs. Fellows was entitled to 500/. 



T 

legacy under her father's will. She was married • 
de facto to Fellows, (since dead,) but he having ano- 
ther wife alive, that marriage was void. Fellow* 
being much indebted to several of the plaintiffs, 
prevailed on the defendant Mrs* Fellows to join 
with him in an assignment of this legacy to the • 
plaintiff Anstie, in trust to secure the demands of 
the other plaintiffs.— The plaintiffs knew at the time 
of this assignment that the marriage was void. 
Whether Mrs. Fellows knew that fact or not was 
much disputed upon the evidence. In the assign- 
ment she was described as the wife of Fellows. 

Burton and Wbodeson, for the plaintiffs, insisted 
that she did this knowing herself to be a feme 
sole, and therefore was bound. 

Johnson and Hall, on the other side, argued upon 
the evidence, that she did not believe the story of 
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her husband's former marriage; and that all par* 
ties had bound themselves by their signatures to 
the deed of assignment, to admit that she exe- 
cuted it onfy in the character by which she is there 
described. If she had really been the wife of Fellows^ 
her executing the deed could not pass any thing 
more than the assignment of the husband had 
already given. If she executes it as his wife, and 
they accept her assignment as such, they must 
allow her all the benefit of that character. But 
the assignees of a legacy to the wife stand only in 
the place of the husband, and are compellable in 
equity, as he would have been, to make a settle- 
ment on the wife before obtaining here the benefit 
of the legacy. * 

Macdonald, Chief Baron. — If ever there was a 
case in which theCourtwould be inclined to assist 
a party, it is the present. The defendant Mrs. 
Fellows is already the greatest sufferer by the vil- 
lany of this man who pretended to marry her. 
From the moment of the marriage, he. began to 
plunder her of all her property, and the last hand 
was put to it by this transaction. Upon the facts 
disclosed, we cannot entertain a doubt that Mrs. 
Fellows was fully apprized of her situation. If 
there was any doubt of it in her mind, that is the 
utmost that can be said. She seems to have re- 
solved on complying with this request, in the exe- 
cution of the assignment, whether she was in truth 
hi3 wife or not. Then it is quite immaterial what 
she may choose to call herself in the deed. If she 
knew herself to be a feme sole, she is bound, 
however described in this instrument. The 
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plaintiffs are creditors, and entitled to the full be- 
nefit of the security they have obtained. 

The other Barons were of the same opinion. 

Decree for the plaintiffs. 



Baldwyn v. Malo. , B ? a 5f rfajf v 

17 th December, 



rriHE plaintiff filed a bill in Chancery for the same 
matters as here, and after answer dismissed it. 

Richards moved that he should pay the costs of 
that suit before being allowed to proceed here. — 
He compared it to two ejectments in different 
courts of law. 

The order was granted. . 



Jenkinson v. Sir Lucas Pefys, Bart. $amedo 9 . 

TpLUMER and Johnson moved for leave to exa- 
mine witness before the examiner, after pub- 
lication, who had been sworn before publication 
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passed, and all the interrogatories then given in ; 
there was an affidavit that the agents for the defen- 
dant had not seen the depositions on the other 
side, which had been delivered out. 

Steele, on the other side. 

It appeared that the practice in the examiner's 
office had been to examine at any subsequent time 
all the witnesses who had been sworn before publi- 
cation. 

The Court declared such a practice extremely 
improper, and desired that it might be understood 
that they would not in future allow it ; but as the 
present party had trusted to the practice actually 
existing in the office, they thought he ought not 
to suffer,— They therefore 

Granted the order. 



Sam day. In the Matter of J. Harrison, an Infant. 



m VOUNG and his wife mortgaged the lands in 
fee devised to question to the father of the infant in fee: be 

A. B and C 

mod the «sur-' died, leaving the infant his heir at law; and hav» 

" vivor, aud the 
*' heirs of such 

" survivor." The infant heir of the testator was directed to join in reconvening to the mort- 
gagor, at having the fee in him during the joint lives of the devisees. 
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ing by his will devised his property, real and per- 
sonal, to three trustees, " and the survivor or 
44 survivors of them, and the heirs, executors, 
44 and administrators of such survivor/' for cer- 
tain trusts(a). The mortgagors wishing to redeem, 
petitioned the Court, who referred it to the De- 
puty Remembrancer to inquire whether the infant 
was a mortgagee within the meaning of the act 
7 Anne. He reported that he was. 

Short, on behalf of the mortgagors, moved to 
confirm the report, and that the infant might be di- 
rected to join in the conveyance, on payment of 
the mortgage money to the trustees. — He consi- 
dered the fee as having descended upon the infant 
heir, until, by the death of two of the trustees, 
the contingent remainder in fee to the survivor 
should take effect. He referred to Vick v. JEd- 
wards, 3 P. W. 376. Co. Litt. 191, a. and Mr. 
Butler's note, ibid. (n. 1.) Fearne On Contingent 
Remainders 513, 521, Sfc. (edit. 1791), and the 
cases there cited. , 

The Court, after much consideration, confirmed 
the report, and directed the infant to join in the 
conveyance. 

(a) It was not a trust to sell, nor any which by necessary im- 
plication carried a fee to the trustees.—- See Mr. Fearne' b obser- 
vations on the case of Vick and Edwards. > 
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Stiteiat. Wood v. Wray and Others. 

npHE plaintiff, lessee of the rectory of Aysgarth in 
Yorkshire, under Trinity College, Cambridge^ 
sued for several species of tithes, more especially 
agistment tithes. Two of the defendants, Wray 
and Chapman, answered jointly, setting up mo- 
duses to cover hay and agistment tithes. Chapman 
said he held as owner " certain lands within -the 
" township of T. consisting of 20 acres, or there- 
" abouts, and also of seven beast-gates or cattle- 
" gates in certain open pastures there called A. and 
" 2?., together with common of pasture on the 
4r moors or commons within the township; and 
which said farm, lands, or grounds are part of 
an antient estate within the said township which 
heretofore belonged to J. C; the other part 
" whereof consists of eleven acres of meadow land, 
or thereabouts, and three beast-^ates, or cattle- 
gates; and which said last mentioned premises 
also belong to the said defendant, but during the 
said years were let out to tenants." The answer 
then set forth that the said defendant held as owner 
"certain other lands there, consisting of 27 acres, 
" or thereabouts, which were parcel of an antient 
" estate within the said township which thereto- 
" fore belonged to W. A., and the other part of 
4r wnich consisted of 28 acres, or thereabouts." — 
The description of the lands held by the defendant 
Wray was similar, being parcel of another ancient 
estate. — They then set forth certain moduses pay- 
able for these ancient estates respectively. There 
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was evidence to shew the extent and boundaries 
of the several antient estates. 

Burton, Holltilt, and Bell, for the plaintiff, ob- 
jected that the description of the places covered by 
the mod uses, was not sufficiently certain. — The 
antient farms ought to have been set out by metes 
and bounds. Here even the name of each antient 
farm is not given, nor the names of the owners or 
occupiers of the other parcels not held by these 
defendants. 

Partridge, Campbell, and Topham, on the other 
side, insisted that the description was sufficient in 
an answer where only the general nature of the de- 
fence is necessary to be set forth. The evidence 
supports that defence, and makes out the particu- 
lar description required. 

Macdonald, Chief Baron. — The question sub- 
mitted to the Court is, Whether the answer of the 
defendants has defined, with reasonable precision, 
the antient estates in respect of which their seve- 
ral moduses are claimed ? They have not given any 
description of the particular closes held by them, 
otherwise than as lands of certain extent; they do 
not name the parcels, nor describe their bounda- 
ries. ItJs impossible therefore, upon this answer, 
to say which are the lands ascribed by them to 
each ancient estate, and covered by the modus at- . 
taching upon it. The description of the antient 
estsftes, of which these lands are supposed to be 
parcel, is equally indefinite. They are not named 
nor described by boundaries, or even by the names 
of the tenants of the other portions of those estates. 
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AH we know of them is, that they lie in some part 
of the township of T. ; but there is no clue to lead 
us to discover their particular locality. — It is vepy 
true that in an answer considerable indulgence is 
shewn in the setting forth the defence, and the evi- 
dence here makes the case more intelligible; but 
the defendant is not to lie by in his answer, and 
give a blind description, which the plaintiff can* 
not meet. There must be such reasonable preci- 
sion in the description, as would enable a sheriff 
to give possession of the closes. Would this de- 
scription be sufficient for that purpose? No issue 
could be directed upon this defence. The issue is 
in general in the words or nearly in the words of 
the answer; but here there is no description at all 
of the place covered by the modus. There is no- 
thing therefore to try by an issue. Where there is 
an inaccuracy in the answer in describing the de- 
fence, an indorsement on the postea may remedy 
the error: here the description is totally wanting; 
an indorsement therefore could not assist the 
case (a). 

The defendants were decreed to account. 

i (a) See Clarke v. Orde 9 ante, p. 639. 
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Chaytor and Others v. Trinity College, Same da y- 
Cambridge, and Wood. 

JMfOOD the lessee of the College having sued for 2E3TE a 
agistment tithe, this bill was to establish a township may 

i mi i-'/y»/»ii. * sue for himself 

modus. The plaintiffs filed it as owners and occu- and the others 
piers of lands within the township or district of con^ibutory 
Thorisby in the parish of Aysgarth, on behalf of thHaad^thtie. 
themselves and the other owners and occupiers 
of lands in the said township, to establish a con- 
tributory payment of 6s. 8d. in lieu of all tithes 
of hay and agistment in ' the township. It ap- 
peared, in fact, that the' whole township belonged 
to the plaintiff Chaytor, except two pieces which 
belonged to persons not parties. 

Burton, Hollist, and Bell objected that this not 
being a parochial modus, but merely for a particular 
district, could not be supported by one for himself 
and the other proprietors, but all must be parties. 
The allowing one to sue for the rest is only in cases 
of a general right claimed by all the persons who 
standi in the same relation to the defendant, as the 
inhabitants of a parish against the rector, or the te- 
nants of a manor against the lord. It is to save 
multiplicity of suits, arising from the whole parish 
or manor being interested. 

They also argued that a contributory modus could 
not be the subject of such a suit. For the ground of 
allowing one to support the interests of all, is that 
their rights are similar, and a multiplicity of similar 
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suits is avoided by it. Here the rights are not 
similar, but the same joint right, and only one 
joint suit can be brought to establish the modus, 
in which all the persons interested must be parties. 

They also objected to the description of the lands 
as a township or district; and that the boundaries 
were not defined in the bill by abuttals, nor by the 
number of acres. In the evidence it appeared to 
be a township, and the boundaries were ascer- 
tained by the manors on which it abutted on each 
side. 



The Court overruled the objections, and directed 
ah issue to try the modus. . , . 
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Cowan v. Phillips and Others. * 

rjnui9 bill was filed against twelve defendants; it in a bin of d«- 
A stated that the plaintiff had employed as his^ZITcSS" 
confidential clerk one Weston, who had authority to ^^^ 
draw on his bankers in his name: that the said IVes- mone y won a * 

- • p'ay, it is suf- 

ton at various times, between March 1795 and May flcient to state 
1796, was induced to play with the defendants, or an**, or some of 
some of them, at games (forbidden by 9 Ann.) with ^fiTlndonl^ 
cards and dice; and at several times and sittings, Xy^uudHou. 
during that time, the said defendants, some or one , t-\ 

G • 'In such a bill it 

to state the nature of the action brought; it is enough to say that an action was brought on the 
statute 9 Ann. to recover the money, and t,o shew by the facts, that an action on the statute lay* 

VOL. 111. Q 
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of them, won from him large sums exceeding 10/. at 
each time,amounting altogether to above 20,000/,, 
which sums were from time totime paid by him by 
drafts on the plaintiff's banker, being in fact the 
money of the plaintiff; and this the bill stated the 
defendants to have known at the time of their re- 
ceiving it; that //. Weston had not sued within 
three months for the recovery of any of the said 
sums, and that no action had been commenced bv 
any person against them for the recover}' of the said 
money, or any part thereof, till t lit plaintiffin October 
1796, in pursuance of the powers and provisoes of 
the said act of 9 Ann. commenced an action of debt 
in K. B. for the recovery of monies so lost at gam- 
ing, at the sai'd unlawful games, by thesaid H. Wes- 
ton to the said defendants, and paid by him to them 
as aforesaid. The bill then charged that the money 
and bills so given were received by the defendants, 
or some of them, for the joint use and benefit of all 
the defendants: that although some or one only of 
the defendants may have actually played at cards 
or dice with the said Weston, yet such persons or 
person so played for the benefit of all the said de- 
fendants: that according to the rules and manner of 
playing at some games played between them and 
Weston, the person who deals the cards is the person 
who actually plays, and appears to win, but that the 
stock or bank with which he plays is contributed by 
several who donotappear to play, but are partners 
with the dealer, and interested in the event of the 
game, and partaking the profit or winnings; or such 
dealer is a person employed by someothers, to whom 
the winnings really belong : that the defendants were 
joint owners of thestock orbank at two houses, at v 
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which the said Weston played and lost the afore- 
said sums, and that the money lost by him there 
was divided among them all. The bill prayed a 
discovery of the matters aforesaid. 

The defendants put in separate demurrers. 

Grant and Johnson, for the defendant Phillips, 
tookseveralobjectionstothebill. First, theyargued 
that this defendant was not liable to the penalties of 
the statute 9 Ann. c. 14. It is stated that the de- 
fendants, Bomeorone of them, played and won at 
cards and dice. That is no allegation of this de- 
fendant having so done; the statute does not attach 
any penalty on a person receiving a share of the pro- 
fits from the winner, or being a partner in the 
chances of the game ; the offence originates merely 
from positive enactment, and must be construed 
strictly. In the 5th sect, partners are expressly in- 
cluded and made answerable, but in this clause no 
mention is made of them; it might as well be ar- 
gued that a partner would in like manner be liable 
to an indictment, without any express provision in 
the act for that purpose. But the Legislature have 
negatived that interpretation, by mentioning part- 
ners expressly where they are meant to be included. 

The plaintiff has notdefined theinterest which he 
has in the discovery. — A great part of the case made 
by the bill consists of a statement of the fraud com- 
mitted on the plaintiff by Weston, with the know- 
ledge of {he defendants. The bill then states that 
an action had been commenced by him tor the re- 
covery of the money so lost by W&ton; those sums 

Q S 
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were before stated to have belonged to the plaintiff, 
and it roust be understood that the plaintiff has sued 
at law to recover this money, as being his own, and 
received to his use by the defendants. But he adds 
that that action is brought in pursuance of the pro- 
visions of 9 Ann. — Now it is clear that the 9 Ann 
does not authorise anv such action; and therefore 
the plaintiff has shewn no right to maintain his 
suit at law, nor any interest to have a discovery 
here for the maintenance of such action. 

The plaintiff might, like any other person, sue as 
common informer, but he has not shewn that he has 
done so. He says he has brought his action for re- 
covery of the money lost. But the statute gives a 
common informer treble the sum. The statute 
makes it a qui tarn action ; this does not so appear 
in the bill. But a party must shew a right vested 
in him at law by actual commencement of a proper 
action, before he can come here for discovery. 
(Mynd v. Francis, ante, vol. 1. p. 5.) The aver- 
ment of having brought an action pursuant to the 
statute will not avail, toshew that he has sued pro* 
perly as common informer. Whether he has pur* 
sued the directions of the statute or not, is a mat- 
ter of law; he is to state the facts^ from which the 
Court is to draw that inference.— Besides the other 
facts which are introduced, as necessary to support 
the case at law, and of which a discovery is sought, 
as being necessary for that purpose, have no rela- 
tion to an action by a common informer; they ex- 
plain the action brought, to be some attempt to in- 
graft a new action upon the statute^ so as to give re- 
lief to the plaintiff for his personal interest in the 
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'sums lost. They cannot therefore be rejected as 
surplusage. 

Planter and Hart, in supportof the bill.— It seems 
clearly the intention of the Legislature in 9 Ann. 
c. 14. to consider the partners of the person playing, 
equally with himself, the winners of money at play, 
and liable as such to the provision of the act. The 
first part of s. 2. is remedial 1 to the loser; this would 
be wholly ineffectual, if by means of a secret part- 
ner, who does not appear to play, the remedy would 
be avoided. The same expressions are used in the 
clause which gives thesuit tothecommon informer, 
and must be construed in the same manner. In 
Common language, the winners are all those who 
have a joint interest in the money won ; and where 
each player wins for all the co-partnership, they 
piay and win by his agency. It is therefore fair in 
the Legislature to make them all answerable civilly 
forthemoney won. But it is possible that the per- 
son playing may be guilty of frauds unknown to 
the partners of his winnings, and therefore, where 
the Legislature proceeds (in s. 5.) to inflict severe 
penalties on fraudulent gaming, it separates the 
characters, and makes the player and his partner 
each answerable only for the fraud in which he is 
personally implicated. 

Asthismakesout a sufficient case, under 9 Ami. 
c. 14. to support an action, and asitis averred that 
an action is commenced by the plaintiff, in pursu- 
ance of that statute;, the Court cannot say that the 
plaintiff is not entitled to the discovery sought. It 
is not necessary to state that it is a qui torn action, 



1 
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or that any other forms directed by the statute 
have been pursued. That must be presumed by 
a Court of Equity. 

The other matters introduced appear to be irre- 
levant to the action brought, and are therefore to 
be rejected as surplusage. 

Saturday, Macdonald, Chief Baron. — When I read over 
anuary. ^ g ^j ^h^h a t present stands admitted, and re- 
collect the consequences(a) of the transactions here 
inquired into, I cannot help fearing that our judg- 
ment might have been warped by the horror of the 
story. If this bill be true, there is no doubt that 
the blood of this unfortunate young man is upon 
the heads of these defendants. For that reason, 
and from the largenessof the stake, we have wished 
to pause in deciding it, not from any difficulty in 
the c.ise itself. 

The first objection taken to the bill is, that it does 
not state what is the natureof the action commenced, 
and that therefore the plaintiff has not shewn any 
specific grounds for a discovery ; that it is not stated 
to be a qui tarn action, and that a large portion of 
the bill applies to matters not at all subservient to 
such asuit.— The bill states the action to be brought 
in pursuance of the statute of 9 Ann. By referring 
to that statute, itappears that two sorts of action are 
given by it, the one to the party losing at play, if 
he sues in three months, the other after that period 

(a) In consequence of losses at play, and of embezzlement of 
his master's money to pay them, H. Weston was led to attempt 
to retrieve himself by forgeries, and other similar practices. He 
was convicted and executed. 
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to the first informer. — The bill negatives its being 
the first of these actions, both because it is not 
brought by the loser, and because three months had 
elapsed. Then as it is stated to be an action under 
the statute, and is not an action under the first 
clause, it must be under the second, viz. an action 
by a common informer. It is argued that theactioii 
is not in pursuance of the statute, because it is 
stated to be brought for recovery of the money 
lost, whereas a qui tarn action must be for the tre- 
ble value. But by the statute, this is the proper 
mode*of suing, and the law trebles the sum proved. 
The omitting to state any other circumstances as 
to the form of the action is immaterial ill this bill. 
We are to presume the action is regularly cOrrt- 
ttienced where a right to sue appears* 

But it is argued that there is noaverrftetttof each 
individual defendant having won the sums sued 
for, or any of them. The bill charges that the 
stock was contributed by all the partners who 
shared the profits.— In this suit for a discovery, 
it is not enough to say that a question may arise, 
whether, by the interpretation of the statute, the 
owners of the bank are all partners in the playing, 
and therefore liable. If the plaintiff cart shew a 
fair question tb be tried at law, that is sufficient to 
entitle him to a discovery here. If an)* doubt can 
be raised upon that head, the defendants will have 
an opportunity of having it investigated at law, 
which is the prober' tribunal for such a question. 
We are not therefore called upon now to determine 
that point, although if we were, we should cer- 
tainly feel no difficulty in saying that all the part- 
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ners in the bank were players and winners within 
the meaning of the statute. 

The demurrer was over-ruled,. 



Afterwards in 'Easter Term, on 27th May, ex- 
ceptions taken to the answer came on to be argued. 
The defendant had not answered as to the having 
a share in the bank, and Grant and Johnson con* 
tended that by so doing, he would subject himself 
to the penalties of 25 G. 2. c. 36. for keeping a 
gaming-house, as the keeping a bank in a house 
would be evidence by that statute of being the per- 
son who kept the house. And the statutes do not 
compel the defendant to discover whether he has 
kept a gaming-house. 

To this it was answered that that statute only 
gave a mode of establishing in evidence, a pre- 
sumption of the person keeping a gaming-house. 
It is not here stated that the defendants kept the 
house, and the fact may be otherwise. — The same 
statute giving both penalties, and the discovery as 
to one of the offences, it is impossible to set up 
the breach of the statute in one part, against a 
discovery there given of a breach of the other. 
The act would destroy itself. 

The exception was allowed. 
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v. Blackwood ?nd Others. *«**«%, 



npHEbill stated that the defendant Blackwood won The Court win 
* from the plaintiff at play 500/,, and got a pro- KlT^SS 
missory note for the amount; that he immediately ^S^jSlL 
indorsed it to another of the defendants, who in-*'P ,a y. a P° n 
dorsed it to the third; that both these indorsements >«rviceof$ab- 
were merely colourable for the purpose of putting the 
note in suit, and that the indorsees were to have a 
portion of the profits for lending their names. 

There was an affidavit by the plaintiff to sup- 
port the bill, stating the consideration of the note, 
and that he suspected and believed the indorse- 
ments to be colourable and with notice. 

On this affidavit, Romilly moved for an injunc- 
tion to restrain the trlterior negotiation of the note, 
to be served with a subpoena. — He considered it 
as in the nature of an injunction to stay waste; 
and relied on Sir E. Smith v. Aykwell, 3 Atk. 566, 
Ambl. 66. Patrick v. Harrison, 3 Bro. 477. 

The Court granted the order. 
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Someday. The KlNG V. PlCKMAN. 



where goods A n extent issued against the defendant into Surry, 
ofa^ff^and for malt duties, and certain goods were returned 
are claimed by i f iave heen found upon the inquisition and seized. 

a subject as •* . . ' . 

seized under a After the time for claiming had expired, a venditu 
the crown urw'er oni exponas issued. The goods had been seized un- 
havln^au" on der aji.fa. at the suit of one Wtlk, on process out 
the good*, for Q f j£ jj prior to the issuing of the extent, and were 

datie«, the » o » 

Con twiii not then in the possession of the sheriff. The rieht of 

stay the pro- r ° 

ceedings^f the the crown was founded on a claim or lien on the 
kt the quHsUon goods, being those subject to the duty. The sheriff 
uit'tt pr K r*o D ' had also been ruled in K. B. to return the>\ fa. 
crown t°Jhave ^n t ^ at grdund, Dauncey had this day* applied to 
ail questions r. - the Court of K. B. and obtained a week's enlarge* 

lating to the re- ° 

renue decided mentof the rule to return the writ, in order tocompel 
e *Saturday t the plaintiff there to indemnify the sheriff, or to li- 
28th January. t jgate the question here. (See 7 Term Rep. 174.) 

He now moved in the same manner to enlarge the 
time for returning the venditioni exponas, for the 
purpose of making the crown indemnify the sheriff. 
.He argued that the sheriff as a mere stake-holder, 
was not to be drawn in to litigation in a matter where 
twoparties, claiming thesame thing from him called 
upon him to execute his duty in favour of the 
one ortheother. In adoubtful question the sheriff 
is not to be obliged to decide and act at his peril. 
For, besides that the Court always protects its offi- 
cers in the fair discharge of their duty, it is much 
more expedient that the merits should be tried 
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immediately between the parties, who know their 
own cases, than in an action against the sheriff.— And 
the practice has accordingly been to enlarge the re- 
turn in each suit, till one of the parties indemnifies 
the sheriff, or till they agree to try the question be- 
tween themselves. Shaw v. Tunbridge, 2 BL Rep. 
1064. Hill v. Hook, in B. R. E. 26 Geo. 3. and 
Semple v. Lord Newluiven, M* 24 Geo. 3. cited and 
relied on in the argument in K. B. R. v. Audney % 
in Exchequer, 33d January 1789, arising upon 
two outlawries contending for priority. 

The Attorney General. — In q uestions between sub- 
jects, that practice is very expedient and proper, be- 
cause their rightsare equal; there is the same incon- 
veniency in making the point be disputed upon 
either return. But the crown has a prerogative to 
have every question relating to its revenue decided 
in the court which is chosen for that purpose, and 
whenever that prerogative intervenes, the right of in- 
dividuals to choose in what court they will proceed, 
gives way to it. The point tobe ultimately d iscussed 
is, whether the crown had a specific lien on these 
goods in respect of the duties arising from them. 
If the crown is tied up by this motion, and the 
plaintiff in B. R. refuses to indemnify, or to litigate 
the matter here, the crown will either lose the bene- 
fit of its execution, or must indemnify the sheriff 
and support its rights in his name in B. R. 

Another reason for the merits being discussed 
in this suit rather than in B. R. is the form of 
the proceeding, which permits the plaintiff at law 
to enter his claim, and try the question immediately 
with the crown. If therefore the Court of B. JR. 
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think their officer, the sheriff, entitled to be pro- 
tected, they ought to stay proceedings there, until 
the plaintiff shall come in and enter his claim here, 
and try the question with the crown. They have 
in former cases enlarged the time till the parties 
should consent to indemnify, or to try issues, and: 
may equally well substitute this condition which 
is suited to the particular case. 

He also contended that the sheriff was bound 
at his peril to execute the process of the crown. - 

' He therefore refused on the part of the crown to 

indemnify the sheriff, or to let the provisions re* 
latiag to the revenue be called to another tribunal; 
andinsisted, that if the matter could not be otherwise 
settled, the process of the crown must be executed. 

The Court were of opinion that the crown was 
entitled by its prerogative to have the point dis- 
cussed here, and assented that the mode proposed 
was the most proper and eligible for that purpose; 
but as this depended on the determination of the 
Court of King's Bench, who had not yet l^id the 
plaintiff at law under such conditions, they 
thought it would be hard on the sheriff if the ven- 
ditioni exponas issued immediately. 

The Attorney General consented to enlarge the 
return for a week. 

On the 11th February, the Court of King's 
Bench enlarged the time for returning thefi.fa* 
until the second day of the next term, for the pur- 
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pose of having the question determined here in the 
mean time. (See 7 Term Hep. 177.) 

This matter coming on again, and the Attorney Wednesday, 

J-r> , . • i • • i ••! lit February, 

General agreeing to waive his right to insist that 
the time for claiming was expired, the time for 
making a return was enlarged for eight days, with 
liberty for the plaintiff in the action in B. JR. to 
come in and claim. 



The King v. The Inhabitants of Wimbledon. Sameda^ 

rriHE collector of the house and window tax, 
and of the duty on carriages, in this parish, 
having failed to pay over to the Receiver Gene- 
ral, a re-assessment was directed by the commis- 
sioners on all the duties, and those for carriages 
were raised. 

Piggott and Onslow obtained a rule to shew cause 
why this re-assessment should not be declared ille- 
gal, and the money raised be applied to the dis- 
charge of the parish from the re-assessment on 
houses and windows. 

The Attorney General shewed cause, and rested 
onthe256ko. 3. c.±7.s.7- which applies to the rais- 
ing this tax all the" powers, authorities, rules, di- 
" rections, penalties, clauses, matters, and things 
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" contained in the acts relative to the duties oo 
•• houses, windows, or lights, for assessing, raising, 
" levying, collecting,and paying the rates and duties 
" thereby granted, so far as the said powers, fyc. are 
" applicable thereunto, and not altered by this act." 
He argued, that there was the same ground for mak- 
ing the parish answerable in this case, as for the 
houseandwindowduties,thecollectorbeing equally 
in both cases appointed by the assessors, who must 
be parishioners. And if the parish is answerable, 
as by s. 25. it clearly is, there can be no other 
mode' of responsibility but by a re-assessment, 
as pointed out in the act referred to, 20 G. 2. c. 3. 
s. 34. — The objection that the persons liable may 
be different at the period of the reassessment, ap- 
plies to each case. The number of houses or of 
windows may be diminished or increased, or new 
inhabitants may have come in. — At all events the 
motion is wrong in desiring the money raised for 
one purpose, to be applied to the other taxes. 

Piggott and Onslow argued that this provision of 
the acts for granting duties qv\ houses was not ap- 
plicable to the duty on carriages. Houses and win- 
dows may vary in number, but that is not presum- 
ed ; and at least the existence of houses in a parish 
is presumed in law. But there is no presumption 
of the same number of carriages continuing in the 
parish, or even that there will be one carriage in 
the parish at the time of the re-assessment. Then 
the provision which is proper as to a permanent 
object, as houses, becomes unjust or impracticable 
as to transitory property, as carriages. It is clear 
that no re-assessment could relate back to those 
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who were liable for the original sum ; none of the 
acts has such a provision. — The application of the 
money raised according to the form of the motion, 
must be given up. 

Mac donald, Chief Baron. — When my attention 
has been called to this subject, I have never been 
able to understandhowa re-assessment couldfairly be 
made under this act. — The clause referred to seems 
only to give the same mode of assessing and collect- 
ing this tax, as on the duties on houses and win- 
dows. — But the provision for re-assessment isa dis- 
tinctsubstantiveenactment,andisnotrepeatedhere. 
There is a distinction between the taxes, which pre- 
vents the clause for re-assessment from being equally 
applicable to this. The one is a general tax on the 
whole parish; the other on particular individuals, 
enjoying a particular luxury. The parish being 
made answerable for their collectors, there is a 
reason why a general parochial tax should be re-as- 
sessed; but in this tax, although the whole parish 
must also be considered as answerable under the act, 
the particular individuals only would have to pay. 

Hotham, Baron. — Probably when this act was 
penned, the reference to thedirections of the former 
acts was supposed to be sufficient to carry this pro- 
vision; but in fact the reference rather seems only 
to relate to the rules for making the original levy; 
the provision for re-assessment is a distinct specific 
regulation, and is not expressly ingrafted into the 
new act; and perhaps that would have been ne- 
cessary, in order to give so very extraordinary a 
remedy to the crown. 
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Upon this suggestion of the opinion of ther 
Court, the Attorney General gave up the- point, 
and the motion, so far as regarded the discharging 
the re-assessment, was made absolute, (See The 
King v. St. Georges Hanover Square, — in the fol- 
lowing term.) 



2/ 



The King v. The Commissioners of the Navy, 
the Commissioners of the Sick and Hurt, 
and the Treasurer of the Navy. 



The court win inERCIVAL moved to discharge process against 

not upon mo- Jj o- r . o 

tion enter upon these defendants, for the amount of the 

any question of • i • i . # % . 

rateabiiity to house and window taxes, in respect of their 

the assessed ^/r» 

taxes. Offices. 



The point was, whether the offices in Somerset* 
house used merely for the carrying on the public 1 
business, should be liable to the duties on houses 
and windows. 

* * 

*. # 
«■• 

Percival contended, thattheclerksdoing the pub- 
lic business there were not liable, for they are merely 
the public servants, as the clerk of a merchant is 
not liable to the tax, for doing his master's business 
in his counting house, although perhaps the master 
has no other use or occupation of it. Whenever an 
individual has any beneficial occupation under the 
crown, he is liable to taxes in respect of such bene- 
ficial residence; but where the premises are in the 
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imint&ate occupation of the public* filted by the 
public servants for the purpose of perforating the 
public business, no tax is detrtandabte; Ekftt v. 
Smallpace, cited 2 Burr. 1059. Lord Attihem V* 
Lord Somers, 2 !7Vrwi i?e/>. 372. 

The Attorney General cohtrd. 

The CW/ thought they could not allow this 
matter to be gone into. Questions of rateability to 
thesfc taxes are very hurttetoufc, Ahdareall rdferted 
summarily by cases to the Judges. If one in gontS 
iftto in Court, Another tfright equally well claitii to 
be so, And the litigation would be endless. 
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Root ham and Others v. Dawson and Others. 10th F p^«^. 

rri he bill stated, that the defendant, in 1790, gave A bilI fof disco . 
** * bond to the plaintiffs as parish officers, as ^of a h ioT" 
surety fair Daniel Datoson her son , for their i ndetn* <*«*<*» and to 
nification from the e&pences of his bastard child ; executed, must 
Jhat certain sUtns had already been expended by by^aTaXTvit 
the parish, and not repaid by him; that upon the \[X!mlu 
execution of the bond, th£ plaintiffs deposited it ¥ 

in the parish chest, where stich papers iVere usually 
kept; but on searching for it, to put it in sui^ 
found it defaced, the name of the defendant and 
other parts of it having been cut of torn off, so 
that the bond was no longer of any fbtce. The 

VOL. III. R 
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bill prayed an account and payment of what was 
due on the bond, and likewise that the defendant 
might be decreed to execute a new bond to the 
plaintiffs. 

The defendant demurred, for thai the plaintiffs 
ought, according to the rules of the court, to have 
. made an affidavit of the bond being defaced and 
avoided, as stated in the bill. * 

P ember ton, in support of the demurrer. He re- 
lied on Whitchurch v. Golding, 2 P. Wms. 541. 
Andn. 3Atk. 17. Dormer v. Fortesque, 3Atk. 132. 
that where the bill prays relief on deeds lost or de- 
stroyed, an affidavit is necessary, because it seeks 
to change the jurisdiction from the courts of law. 
Here a discovery would perhaps be sufficient; for 
since the case of Reed v. Brookmanit is settled, that 
a deed may be declared upon at law as having been 
destroyed, and therefore complete relief may be had 
there.— But the plaintiff in fact prays relief, and 
therefore must make the affidavit required. 

i Thompson, on the other side. — Tfee reason of the 

decisions in the cases cited determine3 t£e extent 
to which the rule is to be carried, viz. where it is 
attempted to change the jurisdiction; where the 
same relief is sought in equity* which might be had 
at law. But where the interference of equity is only 
sought as auxiliary to the relief at law, by supply- 
ing the evidence to support^ n action, no affidavit 
is required. Mitford 52. 112. Whitworth v \ Gold- 
ing, Moseley 192. One part of the prayer is, to have 
a new bond executed, as a security for future ex- 
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pences which may be incurred by the parish. That 
relief is merely auxiliary to an action at law for 
future indemnification ; and as the demurrer is ge- 
neral to the whole t>ill, if lfl|d as to any part, it is 
bad in toto. 

Macdonald, Chief Baron —Supposing that dis- 
tinction to be well founded, and that a bill for dis- 
covery and re-execution merely would not require 
an affidavit, you do not type bring yourself within 
that rule. You do not confine yourself to seeking 
discovery and re-execution of the bond. You go 
on to pray general relief in equity, and payment of 
the sum due. Then you must comply with the ge- 
neral rule in such bills, by making an affidavit. 

Thomson, Baron.-— There-execution sought, is 
relief, and I do not see why the rule requiring an 
affidavit should not comprehend it as well as all 
othet cases where relief is sought in equity. It is 
only substituting a circuitous method of obtaining 
relief, instead' of the direct. As to the case in 
Mosdey, the authority of that book is very small. 

The demurrer was allowed. 
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Someday, 



The Krift v. Decker. 



rp«E defendant obtained an order from one of 
**■ the Barons to be discharged on common bail, 
pn the ground of the insufficiency of the affidavit 
upon which he was ar rental. The present was a 
motion to discharge that wder, 

The affidavit was made by one Susannah Lytm, 
and set forth, that the defendant within six months- 
before " received dims sums of money, and in 
" consideration thereof promised and agreed to re- 
" pay certain other sums of money, on certain 
" events and contingencies relative and applicable 
" to the drawing of certain tickets in and belong* 
" ipg to a certain lottery, authorised to be dppwa 
<' in the kingdom of Jrelmd, by a statute pasted 
" in the parliament of Jrdw4, contrary tfl (he 
" form Qf the statute"^), #0, 

Johnson, for the defendant, shewed cause against 
this rule. He contended, that the affidavit ought 
to have shewn more precisely the offence com- 
mitted^ the time and sums, and the person from 
whom the money was received. Upon this affida- 
vit it may be that no offence has been committed, 
for one species of insuring is lawful, viz. the insur- 
ing a ticket held by the party. - 



(a) 36 Geo, 3. c. 104, which refers to 27 Geo. 3. c. 1. 
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The Court held the affidavit clearly sufficient. 

The rule was made absolute (a). 

(«) See Dat>t* v, Maizingi, \JTtrm Rep. 705. Watson v. 
Shaw, 2 TVrm Ifcy. 654 JBTin^r qui tarn v. CWe, 6 Term Rep* 
640. 
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8th Januau 



The Attorney General 0. Appleby. Wednadayy, 

*r 

iVh e seizing officer ret uTdetf the vessel i niftiest i on , 
as liable to be forfeifea for smuggling; and ac- 
cordingly an information was filed, and now stood 
for trial on Friday me 10th. At the same time he 
hadinstitutedasuitin the Admiralty, claiming the 
vessel as prize as being the property of enemies. 

Dauncey moved, on behalf of the defendant, for a 
prohibition against proceeding in that suit; and in- 
sisted, that he was entitled to have either that or an 
injunction, or at least that the seizing officer and the 
crown should elect in which court they would pro- 
ceed ; that hid clieat wa» doubly vexed by this pro- 
ceeding, and as the same person was the real party 
in both suits, and claimed the same thing in each, 
it came within the spirit of the rule of equity of 
mak i ng a party who proceeds inlaw and equ i ty elect. 
If either suit superseded theother, he contended that 
the forfeiturefor thebreachof the revenue laws was 
paramount the question of its being enemy's pro- 



\ 
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perty, because this forfeiture is general, and at* 
tacbes immediately on any vessel's coming within 
the prohibition of the revenue laws ; whereas the 
right to prize as enemy's property only vested on 
the subsequent actual seizure. In the case of Score 
v. The Lord Admiral, Parker's R. 27%. this principle 
was admitted, and a prohibition graiited upon it (a). 

By the Court. — As to the question of election, 
that cannot take place here. Thife suit is by the 
Attorney General on behalf of the crown; that in 
the Admiralty is by the party claiming the pKJfe, 
As to granting a prohibition, the argument supj&ses 
that the Admiralty is proceeding to condemn a%s- 
sel, as prite, "which was before vested in the crown, 
as cpntraband. The defendant here, by putting in 
his claim, denies her being forfeited as contraband, 
and therefore it is not open ta^im now to suggest 
in this motion any thing which negatives his own 
defence. The only way in which the question 
could have been raised, would have been upon an 
application by the Attorney General for a prohibi- 
tion; but that has not been made. 

The order was refused. 

(«) Mr. Baron Thomson remarked, that upon examining the 
jeeord of that case he found it not to be reported with perfect 
accuracy. The principle of the decision may also perhaps de- 
serve further consideration. It seems questionable, whether an 
open enemy, liable, as such, to seizure, is capable of incurr- 
ing any penalties under our municipal regulations. In general, 
jurisdiction and protection are co-extensive. 
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Appleby v. Smith. ,*£**• 

13tb February. 

rpHE defendant had given the plaintiff a warrant ^dera^ion 
of attorney to confess judgment, and other *>«"*">«* ^the 

J J ° ' body of an an- 

secunties, for an annuity during the defendant s unity dend must 
life. The deed by which the annuity was granted the memorial, 
contained a proviso for redemption upon certain The Court 
terms. The memorial enrolled in Chancery did ** nno t ?"***• 

J on motion, to 

not contain any mention of this proviso. On this on ? er th ? * ecn - 

. J r ntits to be deli- 

ground, Bailey ^ on behalf of the assignees of the *«[«<« «p for 
defendant, a bankrupt, obtained a rule to shew but can 'only 9 ** 
cause why the judgment securitidNhould not be "it'o^toSij 
set aside, and the other securities be delivered up and i ud * nB « B ^ 
to be cancelled. On the argument, however, it was 
admitted, that only the warrant of attorney and 
judgment could be reached by the motion (a). 

(a) See as to the question of jurisdiction over the other secu- 
rities, Steadman v. Cox, 6 Term Rep. 739. Garrood v. Sanders, 
ibid. 403. Hart v. Sanders, ibid. 471. The same point came on 
again in this court in Easter Term following, 19 Jtfayl707. Jef~ # 
frey and Wife v. the Dutchess of At hoi. The plaintiffs brought ' 
the action on a bond given by the defendant for securing an an- 
nuity granted by her late son Lord G. Murray. Leicester and 
Plowden moved to stay proceedings, and to have the bond de- 
livered up to be cancelled, on an objection to the registration, 
that the memorial did not truly set forth, by whom, and on 
whose behalf, the consideration was paid. * 

Plumer and Dguncey shewed cause, and relied on the above 
decisions, as establishing that the Court had no jurisdiction to 
direct the bond to be delivered up : as to their staying proceed- 
ings, they insisted that the presentwas like any other case where 
a security is attacked on any statutory avoidance, as for gaming, 
vsury, or the like. The Courts never try the matter by affida- 
vit, on motion, unless where, by a judgment. being given, it it 
no longer open to the party to try» {he question regularly. 
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Partridge and Bailey, in support of the rule. — 
The act requires that there shall be a memorial of 
the deed; that is, a statement of the nature of its 
contents. This memorial states the annuity as ab- 
solutely continuingduring the lifeof the defendant. 
It is* therefore, not a true memorial. The particu- 
lar requisites of the memorial subjoined in the act 
are not meant to limit the memorial to those as its 
constituent parts; among other things it is made ne- 
cessary to state for whom any of the parties are trus- 
tees; the trust may not appear upon the deed ; and 
therefore these particulars are meant as additional 
statements, notmerely as an enumeration of the parts 
of the deed necessary to be stated in the memorial. 

The act is made to avoid the secrecy which en- 
courages such transactions. The benefit is dou- 
ble, both by protecting the grantor from imposi- 
tion, and by preventing him from obtaining further 
qndue credit, when his fortune is already pledged. 
Ib the latter view it is material that the gran toe 
% shall not appear to be move incumbered than he 
really is. Accordingly every material part of jphe 
deed must be expressed in the memorial. 



For the. defendant, it i*jas urged, that the ground of interfer- 
ence after a j udgment confessed Was, that any proceedings on a 
security declared by the legislature to be void, were irregular ; 
that will apply to stay proceedings commenqpeK as well as to 
set them aside when completed. 

The Court held clearly, that they had no authority to direct 
the security to be delivered up, the cases in which that is given 
by the fourth section of the act being specifically defined.; and 
that the ppetent was, like any other security of questionable vali- 
dity, to<be degided at the trials not 09 a summary application* 
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The insertion of this clause might abo be insisted 
upon under the term " consideration or considers* 
"tions/* The whole benefit received off retained 
by the grantor are the considerations of the grant. 

This point was before the Court of K. B. in 
Sawyer v. Bunce; and astrong opinion wasintimated 
upon it; but it was not determined till the case of 
Steadman v. Purchase, 6 T. Rep. 737 '. That case 
was in every respect similar to the present, except 
that the clause of redemption was in an indorse- 
ment, but executed at the same time with the 4 
body of the deed. It was attempted in argument to 
found upon that circumstance as rendering a me* 
morial of the indorsement necessary, considering it 
as a separate instrument. But that argument would 
rather have turned the other way ; for if it were a 
separate instrument, asit neither granted nor secur- 
ed the annuity, it would require no memorial. * 
Accordingly we cannot suppose that the judgment 
of the Court of K.B. proceeded on that distinction. 

Plumer shewed causeagainsttherule. — Thiscase ^ 
does not fall within the general intent of the act., 
It is made to protect the grantors of annuities from 
the danger of extortion, " which is much promoted 
" by the secrecy with which such transactions are 
€e conducted." For that purpose the whole of the 
benefit to be received by the grantee is peculiarly . ♦ 

meant to he laid open. But this is a proviso in 
favour of the grantor. All the benefit obtained 
by the grantee is disclosed; and aa that benefit is 
subject to a clause of redemption, it is even less 
than what appears, upon the memorial. 
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Neither is it within the words of the statute. The 
act first declares of what deeds a memorial shall be 
made, and then describes the requisites of such me- 
morial. It must set forth the data of each deed, the 
names ofthe parties and witnesses, theannualsum to 
be paid, the person for whose life the annuity is 
granted, and the consideration : all these are set 
forth. Beyond those requisite^ it is not necessary to 
set forth the deeds : yet in fact every covenant and 
clause is meant to give, and probably does give, 
some additional benefit to the one party or the 
7 other; and if the whole benefit to be received on 

each side were meant to be accurately set out, it 
would require a transcript of the deeds, not merely 
a memorial of their existence. The clause of re- 
'demption is in the same situation with every other 
covenant beneficial to either party. If it requires 
tobe registered, the whole must, and the particular 
parts of the deeds directed by the statute to be 
set forth, instead of pointing out the proper me- 
morial, will only serve to mislead. 

. . Thomson, Baron. — Supposein Middlesex* deed 
was registered as an absolute conveyance, omitting 
to mention aclause of redemption, which rendered it 
only a mortg^fee ; would that be a good registration ? 

Plumer. — The two acts are made with different 
views. The registration of deeds in Middlesex is 
meant to point out the nature and extent of in- 
cumbrances or conveyances, for the safety of sub* 
sequent purchasers : this act is made only for the 
safety of the grantor. 

Bailey .—-The present seems even a stronger case. 
By the county registration acts only the general 
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nature of the incumbrances is necessary to be set 
forth, so as to give notice of their existence; here 
the object is to get accurately at the nature of the 
transaction. 
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Plumer. — It is no objection that the memorial 
states the annuity to be granted for the life of the 
defendant, whereas in* truth it was only condition- 
ally so granted. , The act requires, that where an 
annuity is granted " for one or more life or lives/' 
there shall be a memorial, setting forth the name 
of the person or persons "for whose life or lives it 
" is so granted." If this is an annuity granted for 
the % 4ife of the defendant, we have complied with 
the aet ; if it is not, then it is not such an annuity 
as requires to be enrolled at all. 



The clause of redemption cannot be considered as 
part of the consideration, and as such necessary to 
be set forth in the memorial. It is a diminution of 
the value of the thing granted, not a part of the 
consideration of the grant. The meaning of the 
word consideration is established by the third sec* 
tion, which requires that it shall be in money only. 

k 

None of the cases decide this point. Steadman v. 
Purchase was different in this respect, that the clause 
of redemption there was by a separate instrument, 
viz. by an indorsement upon the annuity-deed ; and 
the counsel for the defendant insisted on that as a 
separate deed, relative to the annuity, and therefore 
necessary to be enrolled. The reasons of the judg- 
ment are not given in the report: they probably 
followed the reasoning of the counsel. 
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Thomson, Baron.— If such an indorsement wa* 
a separate deed, it would require fresh stamps* 

The case stood over (a) till this day, when the 
Lord Chief Baron was proceeding to give the 
opinion of the Court, upon the authority of SieacL 
man v. Purchase, as not being fairly distinguish a- 
bW from the present. 

Mussel, amicus Curia, stated, that a ease con tai rt- 
itrg circumstances similar to the present had siirte 
come before the Court of K. B. who had hesitated 
upon the point, and not yet given their judgment. 

The Caurt afterwards, on the same day, informed 
the counsel that, upon inquiry of the judges of 
1 K. B. they found the difficulty in the case before 
them toarise upon a collateral point, no doubt being 
entertained upon this question; that if theft Court 
had had efou&t* of the propriety or application of 
its' own- decision, they eould not hate proceeded 
to act upon it without eonferrmg with the either 
judgesi. That difficulty being removed, and the 
case of Steadnum v. Purchase appearing to theda 
perfectly satisfactory upon the question, they di- 
rected that the rule (as te> the judgment and war- 
rant of attorney) should be made absolute (b). 

(a) It wa* argued hi Mvchaeimas Term. 

r 

{fi) Thi» point came before the Lord Chancellor at the Sitting* 

* after this term, Greaves v. Bambridge,9th Match 1797, on a mo-^ 

tion to have money paid out in discharge of the arrears of an all* 

unity. The clause of redemption was in the body of the deed, 

and was omitted nrtbe memorial* On this ground the Attorney 



« 
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The Attorney General v. Ferris, samtday. 



This was an information, " for that the defendant. The venue of 
m0 « . . , . . M i A , an information 

" being a person using and exercising the trade on 246. 3. c.19. 

" or mystery of tanning of leather, did, during the Snner^a * 
" time he so used the said mystery or trade of a n ^"otteiaid 
" tanner, exercise and use the trade and mystery of in *»•' county 

J J where the 



General objected to the annuity, and opposed the motion, re- 
lying on Appleby v. Smith. 

Stratford argued from the words of the act, and from the ajJ* 
parent grounds of decision in Steadmm v, P«rdta*, that this 
clause did not require to be registered, as not beqpg one o£lbe 
requisites of the memorial mentioned in the act. 

Lord Chancellor.— The act directs, in the first place, that 
you shall enrol a memorial of the deed. It then directs certain 
other particulars to be described. The complying with the latter 
clause does not dispense with the former; and it cannot be <toid 
that you have enrolled a memorial of this deed, when so material 
a clause, essentially changing the nature of the grant, is omitted. 

Aft to the dec*?!* n in the Court of K. B. Steadman v. Purchase, 
if it proceeded upon the ground that the indorsement, as a se- 
parate deed, relating to the annuity, Of course required to be 
registered, I should hesitate to agree to such a principle. The 
act directs a memorial to be made of all deeds by which annui- 
ties are granted or secured. A separate instrument giving a 
power of redemption certainly is not such a deed ; and I am 
not prepared to say, that by any rule of construction the act 
could be extended to it. , 



offence wai 
committed. 



• 



See also the case of Harris v. Stapleton x in B^R. in the term 
following, 7 Term Rep. 206. * 



§74 CASES IN THE EXCHEQUER, 

old forfeiture of the bides, expressly recognizing 
the I J. 1 . " and all clauses, matters, and things 
" therein contained," (other than such as hare been 
altered bv law or statute since that time made, and 
now in being,) " as still remaining in full forced 
Then the only question is, whether the superadd- 
ing another penalty changes the nature of the 
offence, or whether it is still an offence under 1 J. I . 
unaltered, except as to the penalty. But it seems 
cleat that it cannot have that effect; per Saunders, 
* Ch.B. Plowd.906.a. Wallis v. Hodson, 2 Atk. 118. 
R. v. Morgan^ 2 Str. 1066, Rid ley v. B ell, Lutw. 67. 
Shipman v. Henbest, 4 Term Rep. 109- which 
latter case was upon this act, 1 J. 1, as affected by 
21 J. 1. and by Ann. c. 11. By these cases it 
appears, that whete a subsequent statute is made, 
merely to re-enact or continue a former, or even 
to add fresh penalties, they mak#feut one statute ; 
it is the old statute, although altered. 

As to its being W matter of excise, if this wert 
a suit for the duty, the argument would be true; 
or even if it were a auiffolNbreach of a regulation 
introduced for protecting the revenue : this is a 
regulation existing before the excise on leather, 
and independent of it, and happens only inciden- 
tally to have an effect fit protecting the revenue. 

The case stood over till this day ; when tb* 
opinion of the Court was delivered by 

MACDONALD,Ch.Baron.-Thefir9tstatuteupon 
this subject is the 1 J. 1. That was a cotnmercfcl 
regulation, introduced merely for preventing frauds 
inthemanttfecture;andacccMrdrnglyallitsp#risioiiir 
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ire directed to that object alone. It was afterward^ 
found necessary to lay a duty on leather; and the 
9 Ann. by which the duty was imposed, re-enacts 
the I J. I. so far as related to the purposes of the 
tax, it was an obvious mode of evading the duty, if 
the tanner, who was bound to ha've a stamp on each 
hide, could cut up the hides into a manufactured 
form ; for then it would be impossible to say whe- 
ther each hide had been stampt or not ; accordingly 
the 9 Ann. re-»ehacts the provisions of the 1 J. \l 
to prevent a tanner exercising any of those trades 
which require the cutting up of leather (a). It also 
meant to extend those provisions to Scotland ; 
tyhereas the former act necessarily comprehended 
England ortly. It cannot, therefore, be consi- 
dered as a mere recognition of the 1 J. 1. ifrheri 
it is expressly introduced completely diverso in* 
iuitu, and has a new and more extensive sphere of 
operation . The 24 Geo. 3. makes still greater al- 
terations, by imposing the penalty here sought of 
50/. and by a slight alteration in the mode of de- 
scribing the offence. 

The objection taken to the information is, that, 
although purporting to be on 24 Geo. 3. although 
seeking the penalty there imposed, and couched 
in the terms there employed, it is yet in fact a 
suit on 1 J. 1. and therefore within the operation of 
21 J. 1. as to the venue; that the 24 Geo. 3. and 
9 Ann. by referring to 1 J. ' I. incorporate it into 
themselves with all its consequences; and there- 
fore the latter continues still to be the leading , 

(a) See the Attorney General v. Dennis, ante, vol. 1. p. 165. 
YOL. III. S 
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CASES IN THE EXCHEQUER, 

statute. The distinctions I have pointed out, the 
different objects of these provisions, the extended 
operation, difference of expression, and new penal* 
ties, negative the idea of the latter statutes being 
entirely referable to the former; and especially in 
a suit seeking a penalty created by the last statute. 

The cases cited are aH different from the pre- 
sent, being merely cases of continuance of former 
statutes, or of variations unimportant to the ques- 
tions there discussed. 



But in these statutes, 9 Ann. and 94 Geo. 3. the 
provisions of 1 J, 1. are " re-enacted" for a dif- 
ferent purpose. Accordingly, in Hibberfs case, 
the Court considered them as distinct substantive 
statutes ; and we agree in that opinion. 

The rule was discharged. 
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SITTINGS AFTER HILARY TERM. 



GROWSdCK V. SMITH. Serjeants Inn 

Hall. 

Friday, 

3d March* 

At a sale before the Master, Collett was the pur- A P"^ of 
V a future roter- 
chaser of one of the lots. It consisted of est, after a 

copyhold premises, which were at the time under pay interest, or 
lease, at a peppercorn rent, for a term, of which pricTforT^art 
seven years were then unexpired. The purchase- eL^lugiSbre 
money was not paid in till very lately, a year and the pordja* is^ 
a half having elapsed after the purchase. The i^sthedeiaybe 
vendor did not deliver an abstract of the title till y 
about six months before this motion, and no con- 
veyance had in fact been yet made. 

Hollist moved, that it might be referred to the 
Master, to take an account of the differenceof value 
of the estate by the lapse of time after the purchase. • 

He relied on ex parte Manning, 2 P. W. 410. 
Davy v. Barber, 9 Atk. 489. Blount v. Blount, 
3 Atk. 636. that where there is a rise in value in 
the estate after the purchase, an equivalent must 
be paid by the purchaser. Those were cases of 
rises in value by accidental circumstances, the 
felling-in of lives: here it is stronger: the estate 
is in truth a reversion expectant on a term of years ; 
the benefit, therefore, from the lapse of time is 

S3 
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.4i, whereas, in the other cases, the pur- 
...oli 's btaetit wa^uncerUrtn and accidental. Id 
.ie case ex parte Manning, the proper equivalent 
was considered to be the payment of interest on 
i he purchase-money: but in the latter cases Lord 
Hardwicke thought it more equitable to direct an 
inquiry into the actual rise of value. 

The rule is not founded on any misconduct of 
the purchaser, but on the actual advantage re- 
reived by him, and for which he ought to pay. If 
it is an estate in possession, and the purchaser is 
let into possession immediately, he must pay the 
purchase-money, or interest for it, from the same 
time, or some equivalent for the profits. By the 
running of the term the purchaser has received the 
profit of the purchase, according to the nature of 
the interest bought, and cannot claim to receive 
that benefit for nothing. If this delay had arisen 
after the purchase of an estate in possession, it would 
be fair that no interest should be paid till possession 
delivered ; for each has its profit ; the vendor re- 
tains the land, the purchaser his money: but in 
this case the purchaser has, by the delay, the full 
benefit of his purchase, and of his money also. 

Richards, for the purchaser, argued, that by the 
case of Blount v. Blount, the purchaser of a re- 
version is not bound to pay interest for the mere 
wearing-out of the particular estate, unless he has 
been guilty of delay, by retarding the conveyance 
pr payment of his purchase-money, or unless some 
occasional accidental benefit has arisen, as the 
dropping of a life. 
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Macdonald, Chief Baron.— Till a good title 
was made out, the purchaser could not be called 
upon to pay in his money, and therefore cannot 
be made to pay interest for withholding it. It is 
the vendor's own fault that he did not tender a 
title and conveyance sooner. The period that has 
elapsed since a title was made out, about six 
months, is too trifling to be the subject of any 
complaint against the purchaser, or the foundation 
of a motion like the present. 

The order was refused. 



Gill v. Mathews. ^l da ^ 



4th March. 



AFTERanswer, the plaintiff had an order to amend, where the bill 
. is amended after 

by adding a defendant, and amended accord- answer, by v add- 

ingly. The cause being now ready for publication, the original de- 

. i •• i i /» j . * j"'a.^Ji.i , a. • fendant cannot 

the original defendant, in order to delay its passing, answer the 
took out an order for time to answer the amended *™ e I!avt any 
bill. The plaintiff gave a rule for publication. order for time 

• * ° * to answer. 

Hart moved to discharge the rule, and insisted, 
that a defendant is universally entitled to put in 
an answer to an amended bill ; and therefore the 
order for time to answer was regular, and stopped 
publication. 

Romilly. — That is only where by the amendment 
some new matter is put io issuebetween the parties, 
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* 

not upon a mere formal amendment, by addition 
of a party. To allow an answer in thitf case cat) 
have no effect but delay, 

« 

The Court were of opinion that (he defendant 
bad no right to answer; that his order for time 
was therefore a nullity, and the rule fop public** 
tion regular. 



Shedden v. Baring. 

pLUMERand Steele, on behalf of the plaintiff, 
moved for a commission to examine witnesses 
abroad, to defend an action in C. P. at the suit 
of the defendant here, which stood for trialimme? 
diately. They produced an affidavit of the plain- 
tiff's solicitor, that, from inspection of. certain 
papers obtained from the defendant, he believed 
the examination of persons ip Philadelphia to bd 
necessary. They argued this affidavit to be suffi? 
cient, especially where no injunction is prayed. 

Romilly objected, that this order could not g^nn* 
less upon good grounds; that the affidavit shouldbe 
positive, and by the party himself, or a reason shewn 
to the contrary. Coote v. Coote, 1 Bro. R. 449. 
Oldham v. Car let on, 4 Bro. R. 88. The opinion of 
the solicitor was grounded on papers, which ought, 
therefore, to- have been produced, that the Court 
might form their own opinion. Although no com* 
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mission is moved for, yet it must have weight, upon 
an application in C. P. to put off the trial, that this 
court has issued a commission to examine wit- 
nesses abroad ; for that is only done upon shewing 
sufficient probability of its being material. 

The Court thought the affidavit insufficient. 

The order was refused,. 



*e 



Brook v. Wentworth. *«*#<foy. 

rip he defendant, the author of a book about to be 
published, agreed with the plain tiffa bookseller, 
to publish it. The plaintiff was to have a certain 
portion of the profits, besides interest for any sums 
which he might happen to be in advance during the 
publication. — Having advanced a considerable 
sum, he refused to goon unless he were paid what 
was then due to him. It was not paid, and the 
work wasstopped. Afterwardsthedefendantagreed 
with another bookseller to publish it. This motion 
Was for an injunction to stop the publication till 
the plaintiff should be paid, what was due to him, 
a bill having been filed for that purpose. 

Flumer and Finch, for the plaintiff, argued* that 
his hade lien on the work by the agreement, and was 
to be considered like a purchaser to that extent. 
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Fonblanque, for the defendant.— The copyright 
remained in the author, and this sort of motion i$ 
never granted, unless where the copyright 14 at- 
tacked. As to lien, he contended that that could 
only take place in regard to the sheets in the 
plaintiff's possession. 

The Court declared the inclination of their opi- 
nion to be, that the plaintiff was entitled to have 
an injunction on such an agreement, as well as if 
he had absolutely purchased the copyright. They 
however recomnj^nded an arbitration, to which 
the parties consented. 






Jones & Ux. v. Majitin Clerk. 



wbereafatber |-TP° N the marriage of the plaintiffs in \767 9 
aauKhtrrN°mar! Martin, the father of Mrs. Jones, covenanted 
"cfathbdeath t0 leave her, upon his death,, certain tenements, 
an equal share anc j j.^ h e W ould " at his decease, by his will. 

of his personal- 7 J * 

ty with his sod, « give and leave her a full and equal share with 

a gift of his Y i 1 • n i • i 

property in the 4i her brother and sister, of all the personal estate 
son, reserving u of him the said T.' Martin the father, to be held 
deniTr a his Vi " " and enjoyed immediately after the decease of 
twn life, is 1 not cc himself and his wife." He also covenanted to 

a breach of the 

articles. pay them 100/. a-year, during the lives of himself 

and his wife. — The wife of the father died in 1785. 
The sister of the plaintiff and defendant diep with*, 
out issue in 1779. ' ■ ' 
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At the time of these covenants, Martin thefather 
was possessed of considerable property, real and per- 
sonal. From 1769 to 1786, he sold all the parcels 
of his real estates, and invested the prod uce> together 
with his other personal estate, in back-stock. Four 
fifths of the realty had been so disposed 6f before 
1775. In July 1783> he submitted a. case for the 
opinion of Mr. (now Lord) Kenyan, who advised 
that the father was hot restrained by the covenant 
frtfm giving away any part of his personal estate, pro- 
vided the gift were absolute, and to take effect in his 
lifetime (a). ' Immediately thereupon Mr. Martin 
the father transferred into the name of his son, the 
defendant, 3000/. bank stock, which by subsequent 
transfers between that time and 1788, was increased 
to 4448/. bank-stock, the defendant yerhallypro? 
mising to pay to his father the dividends for his life. 
• — The whole purchase-money of the bank-stock 
jyas 5735/., of which 3072/. was the produce of 
the realty, and 9663/, personalty. — In 1786, the* 
plaintiffs threatening to dispute these transfers after 
the death of thje father, the defendant suggested to 
him and wrote a declaration of his intentions and w 
conduct in the above particulars, which the father 
copied and subscribed. He there declared that he 
ponsidered himself at liberty under the articles to 
give to his son any part of his property during hi? 
life, and that he had always intended that the real 
estate or the produce of it should go to him. 
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(a) A second case was submitted to the opinion of Sir John 
Scott \xh 1788, (after all the stock had been transferred to the 
son,) who upon t^e whole case inclined to think that the. transfer 
could not be set aside as a fraud upon the marriage articles. 
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It appeared thai the bank-stock transferred, and 
which had been ther prod ace of the personal estate, 
was nearly of the vatoe of the benefit received from 
the father by the daughter (the plaintiff,) trader the 
articles, and otherwise, independent of ther share 
she would be entitled to at bis death; attd that he 
considered this part of the stock, transferred to fhd 
son, as an equivalent for such benefit received by 
the daughter. Both the plaintiffs and the defendant 
had at various times received money from the 
father; the latter to considerably the gtearter 
amount. 

The defendant in 1789 aoidsmt the ba»k-9tock 
for 8050/. and iffte$ted the produce in India st&6k. 
This Was (tone Without the privity of the fattoetf, and 
from that period the defendant only paid him tlto 
atoWmirt of the dividtetttfe bri the baiik-stdfck, Which 
was less than the dividends of the India stock pur* 
chased with it. 

The fether, by his will irf f?86, teft all the pro- 
petty he should die possessed of to be equally di- 
Cvided between his soft arid daughter. He dfied iri 
1792, aged 90 years.— The property Which re- 
mained to be divided under the will was about 
iSOt. 

This bill was filed to have an account and equal 
distribution of the stock transferred to the son, and 
of all property received by him in the life of the 
ftther, as being a f#aud on the articles* The an- 
swer insisted on the transfer a*ra vaHdand bmdjtik 
gift. 
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The pfcttiWiff produced letters from the defendant 
to bis broker, dieting that the dividends of the 
bank-stock transferred to him should be regularly 
paid to his father during hi* Kfe P Letters were also 
produced frotft Martin the father to the broker, in 
one of which (in 17**} toe* used this expression: 
" so that what moneyL hete in the hank is in my 
"son's name/' There was evidence of frequent 
declarations of the father, that her had transferred 
the stock jfo tfte defendant, jrawvting o*ly the 
dividend* frr hid own i$fe, 

\ 
Burton, partridge, zwfAinge, fof the plaintiflfc, 

argued, from the whole of the evidence, that the? 

son was only trustee for the ffcjfter, and that the 

transfer was colourable, 

That even if po actual trust could be proved, the 
circumstance of the father retaining the dividends 
during life, was legal evidence of fraud under the 
plaintiffs, as creditors, and similar to the retaining 
possession of chattels after a pretended conveyance. 
A father vesting property in the name of a son, 
not under age, and already provided for, (as the de- 
fendant was,)- if he continue afterwards to take the 
profits to himself, sh&H be understood to have re- 
tained the whole beneficial interest, and to have 
used the son's name only as a* trustee. Lloydv. Read, 
1 P. Wms* 608. The circumstance of the subse- 
quent transfer to India stock, and the retaining 
the additional dividends, was merely a fraud on 
the father, but did not alter the nature of the 
trust. 
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The marriage articles, giave the plaintiffs a vested 
interest in theproperty, which could not be divested 
by the covenantor or volunteers under him. Vez. 
jun. 478. The father put himself by the articles 
in the same situation as a freeman of London was in 
by the custom ; with this difference, that his cove- 
nant is to be taken more strongly against himself 
than the obligation of the custom, which was against, 
common law. A freeman could not by a voluntary 
gift in his lifetime to. a child or grandchild defeat 
the right of the widow or children. City v. City, 
2 Lev. 130. Northey v. Burbage, Prec. in Ch. 4-70. 
and the case is still stronger, if the benefit is only 
to arise after the death of the freeman. Fairbrand 
v. Bowers, 2 Vern. 202. Edqmndson v. Cox 9 
7 Viner, Custom of London {Bs^pl. 11. 

As to the fund from whence the purchase-money 
of the bank-stock was originally drawn; it is imma- 
terial. The immediate intention of the father was 
merely to increase his income, by investing his pro-* 
perty in the funds, instead of land. Accordingly,: 
from 1769, when the largest portion of the land was 
sold, till 1783, it remained as his personal estate, 
withoutany hint of an intention to consider the son: 
as having anyclaim upon k, although the father vtzs 
then 81 yeans of age; and if he had died in that 
period, as w$s to have been expected according to 
the usual course of events, it would have been dis-' 
tributed under th$ covenant as personalty, and be 
musthave been aware during all that time that such* 
would be the case; The declaration of intention in 
favor of the son, as being the produce of land, was 
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therefore an after- thought, and could not restore 
the nature of the property. If the committee of a 
lunatic apply his estate for his benefit, the Court will 
not inquire how the rights of his representatives may 
be affected ; and even a ch&ige from personalty to 
realty, orviceversa, will not be set aside by that con- 
sideration; Oxendon v. Lord Compton, 5 Vez. jun. 
74. much morse so where the party himself, in the 
management of his own property, has made the 
change. — A tall events this would only cover a part 
of the stock. 

Plumer and Stanley, for the defendant. — They in- 
sisted that the evidence proved a real transfer to the 
son, subject only to the life-interest of the father, 
which considering his age, was not worth more 
than one tenth of the property transferred. No fur- 
ther trust is admitted or proved, nor can be pre- 
sumed. The transfer vested the possession in the 
son, therefore it is not like the cases of grants 
where the possession is retained by the grantor* 
As to the custom of London, the cases arose upon 
colorable grants where the. grantor really parted 
with no interest in. his life-time. But if the cus- 
tom of London had extended to prevent the father 
from making a real bond Jide gift either to a son 
or any other person, it is therefore unlike the pre- 
sent covenant which does not go that length. 

The case stood over for judgment till this day. 

Macdonald, Chief Baron, stated the nature 
of .the bill, the marriage articles, Sfc. 
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Prom 1773* the testator was b&sy in ehanging 
the nature of hie property by selling his real estates 
and purchasing in the funds ; the only object of 
this change aeems clearly to have been the increas- 
ing the annual income to arise from it ; not the 
altering the succession to the prejudice of the eon. 
While this plan was yet going on, in 17*6, he 
made his will, which purports to be in conformity 
to the covenants in his daughter's marriage set* 
dement, for be leaves to her one moiety of his 
personal estate, at the time of his decease. 

At the time of the marriage articles, it must have 
been in the contemplation of the testator, and of 
ail parties, that the real estate would descend to the 
defendant the son upon his father's death ; audit ap- 
pears to have been the intention of the father, when 
he changed the nature of the property, by investing 
it in the stocks, that the sou should have the same 
benefit from it as if it had continued realty ; that 
is, that be himself should continue to have the 
annual produce during his life, and his son the whole 
at his death. This intention seems not to be liable 
to any objection as a fraud on -the daughter; and 
the correspondence with the stock-broker, and the 
other circumstances relied upon to give that color 
to the case^ seem therefore wholly immaterial. The 
only question is, whether, within the fair construe* 
tion of the covenants, he had a power to dispose of 
his stock, reserving to himself the dividends for life. 

There is no doubt that within this covenant it 
was open to him to give any part of his property 
to either of bis children during his life, provided 
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it wad a real and irrevocable transfer ; accordingly 
the different sums of money or other benefits which 
each of these parties received from him absolutely 
in his lifetime, cannot be now inquired into. The 
transfers of stock to the son appear to have been 
of the same nature ; the absolute legal right was 
transferred to him without any power left in the 
father to control or revoke his gift. It was un- 
derstood between them, that the father should enjoy 
the dividend for life; but with that reservation, there 
is no ground to suspect that the transfer to the son 
of all the remaining interest was not a real transac- 
tion. The present right in the dividends for life, 
and the future interest in the stock, are well known 
as separateanddisti net rights in this sort of property, 
and are sold as such every day. Here the future 
right was vested absolutely in the son, and in case 
of his bankruptcy would have been liable to be 
.sold for the benefit of his creditors, not for those 
of his father. 

* Of the cases produced no one goes upon a cove- 
nant like the present, so as to decide that a trans- 
fer with such a reservation is a fraud on such a cove* 
nant. But it has been assimilated to the right of 
equal partition, under the custom of London, and 
cases have been cited relative to that custom. The 
comparison is not accurate. — It is admitted that 
the testator was not restrained by this covenant 
from giving any part of his property in his lifetime, 
to any one of his children, and that the remaining 
personalty at his death was alone subject to the 
covenant; but by the custom of London every 
thing given by the father in his lifetime, to any 
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child, was carried to account against that child 
when claiming his share of the estate. There id 
therefore a much stronger claim upon the property 
of the father under the custom, than by a' cove- 
nant like the present. 

But even those cases will not make out the pro- 
position contended for. They will all be found upon 
examination to have proceeded on the ground that 
the bequests were in their nature testamentary, not 
absolute and irrevocable. In the case of Edmundson 
v. Cox, 7 Pin. Abr. tOS. pi. 1 1. the deed was never 
delivered, and therefore was not binding' on the 
grantor as a gift. The note in 9 Levinzis toty loose 
to be much relied on. But the distinctions as to the 
custom of London are clearly defined in the case of 
Halls. Hall, 2 Vern. 277- viz. that an absolute gift 
is good, but if the freeman retains a power over the 
property, it is,a fraud on the custom, and void. In 
Turner v. Jennings, 2 Vern. 6 12. a deed purporting 
to convey an absolute future interest was held void 
only as being so recently before the death, as to be* 
merely a don$fio causa ihortis, and in its nature a tes- 
tamentary beguest, although in the form of a deed. 

% 

In Tomkins v. Ladbroke, 2 Vez. 594-. Lord 
Hatdwicke recognized the same doctrine, and set 
aside the deed as being not an absolute gift, but 
in the nature of a testamentary act. 

In the present case the children had no right in the 
personal estate of thefattfer during his life; they had 
a mere inchoate right to equal shares of the per- 
sonalty which he should leave at hisudeath. This 
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portion of his property, his stock in the funds, was 
conveyed to the son during the life of the father 
by a transfer in all appearance absolute and irrevo- 
cable; and the reality of its being such appears 
from the declaration of the father, that he consi- 
dered the son entitled to it, in lieu of the real 
estates which would have descended to him, and 
the sale of which principally produced this fund. 
As tjje father retained no dominion over it, it can- 
not be compared to those cases where the grantor 
kept the deeds in his own possession, or otherwise 
attempted to make a grant ambulatory and revo- 
cable till the time of his death. We are therefore 
of opinion that this transfer to the son was no 
fraud upon the marriage articles of the daughter. 
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A commoner 

caonot 



j^tify ^pHis was an action for cuttingdown trees. — Plea, 
cutting down «* that the trees grew in a certain common field in 

trees planted by 

the lord on the which the defendant (plaintiff in error) had right of 
driver! to'hit'ac. common for his sheep. And because the said trees 
^S' had been wrongfully planted and were wrongfully 
common left growing upon the said common field, incumbering 
the same, 6fc. so that the defendant could not, with- 
out cutting down the same, enjoy his common of 
pasture in so ample and beneficial a manner as he 
otherwise might have done, the defendant cut 
down the trees, tfc. 
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Replication. That the place in which, Sfc. is 
parcel of the contiguous manors of S. and B. and > 
of the wastes thereof, that the plaintiff is lord of 
the said manors, and planted the said trees. — To 
this replication there was a general demurrer. 

The Court of King's Bench gave judgment for 
the plaintiff. Vide 6 Term Rep. 483. 

Shepherd, Serjt.forthe plaintiff in error.— Hear- 
gued that in general every party has a right to abate 
anuisance by which his property isinvaded, although 
it stands upon the soil of another; as in the case of 
a dam flooding my lands or stopping my water- 
course, obstruction of antient lights, ways, 6fc. — 
So m the case of commoners, whenever the injury 
totally destroys the exercise of the right of common 
in any part of the land, and the lord does not plead 
that he has approved under the statute, leaving suf- 
ficient common, the commoner may abate; 29* Ed. 
3. pt. 6. 13 //. 7. pi. *8. Bro. Air. title Common, 
pi. 9. 2 Inst. 83. Sir W. Janes 999. Penruddock** 
case, 5 Co. 100. 9 Co. 55. Casar v. Mason, 2 Mod. 
65.— The cases where it has been held that the 
co mmoner cannot abate, have been w here the inj u ry 
committed by the lord has arisen from the excessive 
use of a right otherwise legal and consistent with 
the rights of the commoners; as m surcharging the v 
common with cattle, or with conies. Copper v. Mqtt 
shall, 1 Burr. 25$. where the distinction is taken be* 
tween the excessive use of a right consistent with 
the right of the commoners, and those erections 
which are in their nature inconsistent with the right 
of common, and which may therefore be abated, 

T 2 
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But planting the common with trees, if by reason 
thereof the commoner cannot enjoy his common in 
so beneficial a manner as before, as is here alleged, 
is equally inconsistent with his right as the inclosing 
with a hedge. — Another distinction taken in that 
case was, that in destroying the coney-burrows, 
the soil and inheritance was injured. 

Buller,— J. If you admit that ground of decision, 
you must, in order to support your case, maintain 
that the cutting down a tree is not meddling with 
the soil. The principle of that determination is, 
that a commoner cannot abate where in doing so 
he hurts the inheritance. 

Shepherd 9 Sevjt.— The cases where the commoner 
has abated hedges and fences, are precisely similar 
to the present. In Mason v. C&sar it was deter- 
mined that a commoner might abate a hedge, be* 
cause that was not a meddling with the soil for this 
purpose. A tree is no more a part of the inheri- 
tance and soil than a hedge. 

Whenever the law gives an action for a nuisance, 
the courts ought to incline to allow the nuisance 
to be abated; for otherwise there would be endless 
suits for the tort, which the law abhors, and no 
power in the law to remove the injury. A nuisance 
by surcharging the common is not a continued 
nuisance, like erections, hedges, or trees, and 
therefore this reason of allowing abatement of it 
does not apply. As the lord has not pleaded the 
statute, he cannot consider it as an approve- 
ment. 
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Eyre, Ch. J.— The planting trees by the lord is 
not at all in the nature of an approvement under 
the statute of Merton. It is an exercise of his ori- 
ginal right in the land, which may or may not be a 
nuisance to the commoner, accordingas it affects ma- 
terially the benefit of his right of common. The 
claim of the commoner is merely an easement, to be 
taken subject to the right of the soil in the lord, and 
cannot control the exercise of the superior right, 
except where this becomes inconsistent, exclusive, 
or destructive of the right of the commoner. — If 
the lord exercises his right of ownership in a manner 
which totally destroys the exercise of the right of 
common, as by inclosing, or shutting up the way to 
it, the tenant is at liberty to abate the nuisapce. 
But if it is a question as to the excess of a legal use 
of the soil, the commoner is not to judge of this 
excess, but must bring his action. — Planting trees 
may be a great benefit to the common of* pasture, 
from their shelter; then it is not necessarily incon- 
sistent 9r destructive of the right of common ; and 
where by turning too much to planting there is 
not sufficient common left, it is a question of ex- 
cess of legal right, and to be tried in an action, 
not by abatement. 

Even where thenuisanceoperatesa total exclusion 
of the right of the commoner, yet if it cannot be 
abated without meddling with the soil of the lord, 
it appears from all the cases, that the tenant cannot 
justify any damage to the inheritance, in proceed- 
ing to abate it, but is driven to his action. I ap- 
prehend it will be difficult to maintain that cut- 
ting down trees is not a meddling with the soil. . 
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The case of Codpery. Marshall govern* this 
and I think we ought to support the spirit of that 
•determination. 

Abatement oughtonly to be allowed in clear cases 
of nuisance where the ityury is apparent on the first 
view of the matter. The abater makes himself his 
own judge, and proceeds at his own hazard to de- 
stroy the thing which he considers as an infringe- 
ment of his right ; whereas in an action, the inva- 
sion of his property meets with a fair discussion, 
and obtains for him a proper recompence, without 
the previous destruction of the thing in dispute. We 
ought not to strain a point to let in this species 
of remedy, and the cases are clearly the other way. 

The other judges concurring, 

The judgment was affirmed. 
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'ft*!*' Knott v. Barker. 

26th May. 

The court win fiiHE defendants seized twelve hides brought to 
t^n'ftreTpaM* market by the plaintiff in Londm, and pro- 
**?££!!** ceeded under 8 Jac. I.e. 28. before the triers, for 
dan** restoring condemnation ■: two were condemned, but the 

them or the va- . . ' 

ju* f with cosu, validity of the sentence of condemnation was dis- 
ootendthefuH > puted 9 and this action of trespass was immedi- 
Siiiud! buot »tely brought for the taking all the twelve— A 

ride was obtained to shew cause why, on return- 
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log the ten bides or their value, and payment of 
costs, proceedings should not be stayed, or the 
plaintiff to proceed at his peril. 

Plumer and Marryat shewed cause. — They in- 
sisted* that these orders were rarely made for return 
<Jt .goods, and only where it would end the suit; 
that the detention of the goods, upon a charge 
which implies had workmanship, might affect the 
plaintiff in his trade. That is laid as special da- 
mage in the declaration ; and the jury alone can 
apportion it. The necessary damages for their de- 
tention, and the value of the leather, in case the 
article is spoiled, are proper for the same tribunal. 
In Pickering v. Tru$te> the value was admitted. 

Partridge and Dampier on the other side. — The 
case of Pickering v. Truste, 7 TermRep. 53. waspre* 
cisely like the present, except that there the defend- 
ants offered to return the whole hides sized. Every 
objection to the present application would have 
applied there; yet the Court granted the rule. 
Thereis noaffidavitof special damage, and therefore 
it is not to be presumed. The Courts, by staying 
proceedings on the return of goods, treat it as a pay- 
ment of money into court; andiftheplaintiffchooses 
to go for more than is offered, that being the only 
thing remainingindispute,theulteriorcostsought to 
abide the event; otherwise it may appear by the ver- 
dict, that thesuit was proper only to theextent of the 
hides offeredto be returned, and the plaintiff will be 
proceeding on a groundless claim for the other two, 
with a certainty of a verdict and costs. There being 
no provision in the act to exempt officers from costs 
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on seizureswith probable cause, (which they shewed 
to exist in this case,) makes them peculiarly enti- 
tled to the protection of the Court in the fair dis- 
charge of their duty. 

The Court thought that such orders, in actions of 
trespass for goods, were only proper where the whole 
suit would be ended by it, the object of the Court 
being to stop litigation. But here the parties have a 
question to try on the other parts of t lie case, and the 
suit must proceed ; besides the difficulty of ascer- 
taining the value before the 'Master, distinguishes 
it from the case in K. B., where the value had 
been admitted. 

The rule was discharged. 



Same day* 



The King v. Bellamy. 



on an appeal HP HE defendant was convicted, under the 13 Geo. 3. 
ST^wmt c. 80., for killing game, He appealed, and en- 

gam« oiii3G. tered into recognizance with two securities, con- 
Quarter ses- ditioned to try the appeal, and in case of affirmance 
ordTr^aymenr to pay the penalty or forfeiture of 20/. togetherwith 
'otSmpMonl 7 ' suc h costs as should be awarded. At the Quarter 
nient. Aiecog- Sessions, the conviction was affirmed, and the de- 

ntzance of a 7 

•urety taictnfor fendant ordered to pay the penalty and costfc. This 

trying (heap- i • 

peai, and pay- he was unable to pay, and was taken into custody, 

wuhcorti^oo y and detaiued two days, but brought up again before 
affirmance, is the end of the sessions? and discharged, the Court 

ad oTdeTTf the no* considering themselves entitled to confine him. 

justices to keep . ' ' 

' *n confinement for two days, daring 4heir sessions, is not a commitment in execaUiaj for this 
ffence, which matt be for th rec months* if at all. '*•? 
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Rose moved to discharge the recognizance of the 
securities, (which had been estreated,) on two 
grounds;— the informality of the condition of it, and 
the satisfaction of the sentence by imprisonment. 

The 13 Geo. 3. c. 80. s. 4. directs a recognizance, 
conditioned that the defendant " shall abide the or* 
" der o/, and pay such costs as are awarded by, the 
^justices." He argued, that the condition of this 
recognizance, to pay the said penalty, and the costs 
awarded, was a material variance, as the order of the 
justices might not be the payment of the penalty, 
but imprisonment or distress. He also insisted, that 
as thejustices might imprison, the confinement must 
be understood to be in execution of that authority, 
and a satisfaction of the condition of the recogniz- 
ance. 

Caldecott, on the other side.— To be a satisfaction of 
the conviction, the confinement must be in pursu- 
ance of the p9wers invested in the magistrates. But 
even if the Court of Quarter Sessions had the power 
of imprisoning at all, yet it can only be a power si- 
milar to that of the justice from whom the appeal 
is made, viz. to commit for three months, without 
any discretion to shorten the time. Then a con- 
finement for two days could not be in execution 
for this offence. ^ 

•But the justices have no power to imprison at all. 
The original order of the justice must always be 
merely for the payment of the penalty; and the 
only order the justices at Quarter Sessions can 
make, is to affirm or quash that order. The rea- 
son of allowing the justices originally to distrain on 
non-payment, and to imprison for waut of distress, 
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h to secure 'some punishment of the offender, if 
he cannot pay the penalty. Buton the appeal, the 
payment of the penalty is secured by the security 
taken. Accordingly, no such power is given the 
justicesatQuarter Sessions todistrain or imprisonfor 
non-payment; and it cannot arise by implication. 
, Tlien a recognisance to pay the penalty is the same 
thing in effect as a recognizance to abide the order, 
for that is the only order that can be made. 

The Cxmrt thought, that the confinement could 
not be referred to the sentence as a satisfaction of i\ 
not being in pursuance of the power vested either ia 
the justices or the Quarter Sessions. But they held 
that, by the act, the alternative was given to the jus- 
tices either to direct payment, or, in -case of non- 
payment, to confine the defendant for three months* 
The recognizance not pursuing the act, but confin- 
ing the condition to one of the alternatives, is bad. 

The order was granted. 






Same day. 



Whittingham v. Burgoyne. 

•ffpliE bill stated, that the plaintiff was a cornet in a 
feiicible regiment of cavalry, of which the de- 
fendant wascolonel ; that the defendant, alleging he 
had a right or power of selling commissions, agreed 
"with the plaintiff to promote him to the steps of 
lieutenant and captain for 560/. for which the plain- 
tiff gtite hi* a trill of wcbange ; that the plaintiff, 
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soon after his promotion, was illegally deprived of 
his commissions by the defendant; that taking mo- 
ney for commissions in such regiments was con- 
trary to the King's orders; and that the defendant 
had accordingly not returned the said commissions 
to the War-Office, as obtained by purchase, accord- 
ing to the practice, where they may be sold. That 
the defendant had put the draft in suit, and the mo- 
ney wasinthesheriff's hands in execution. The bill 
prayed an inj u notion, and return of the money levied, 
and the draft to be delivered up to be cancelled. 

The defendant demurred generally. 

Plumer and King, in support of the demurrer. — 
There is no equity to support the case. The trans- 
action, if illegal with regard to the public, was fair 
as between the parties. The plaintiff obtained his 
commission; it is not equitable to refuse to pay 
the stipulated price. 

The plaintiff comes too late. Equity does not in- 
terfere to direct repayment of money paid upon il- 
legal contracts, or to rescind rights already vested. 
The party mustcontest the matter in theproper stage. 
If the defence can be set up at law, and the party 
allows judgment to go, be has lost his opportunity 
of disputing it. The claim, whether legal or not 
at first, is then vested, and is to be considered as 
if the money had been paid. A contrary doctrine 
would have this inconvenience, that in those cases 
where courts of equity generally content them- 
selves to assist the defence at law, if the defend- 
ant there lets judgment go, he compels this 
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Court to take the whole upon itself, or to direct 
an issue to try that which has been already de- 
cided at law. 

By the money being levied, it is in fact paid. 
The sheriff is agent for the plaintiff at law, and has 
it in his hands. If this Court will not interfere where 
the money has been paid, much less ought it to allow 
the misconduct of an agent in retaining the mo- 
ney of his principal, orof a sheriff in keeping money 
in his hands, which, by the rules of the Court, he 
ought to have paid, to alter the rights of the parties. 

The discovery sought is a transaction stated to 
be contrary to the rules of the army. It is, there- 
fore, such a discovery as will necessarily subject the 
defendant to penalties for breach of those rules. 

Plumer mentioned a case in this Court, where a 
bill was filed for discovery, whether the defendant 
had notextorted from the plain tiff a larger sum upon 
thesaleof a commission in the army, than the regu- 
lated price,fixedbythearticlesof war; andthe Court 
held they could not compel such a discovery, as it 
necessarily subjected the defendant to penalties. 

Piggotand Harvey 9 fov the plaintiff.— The ground 
of equity is, that the defendant was taking money 
for his recommendation to the King's favor; and 
whatever the nature of the office may be, that is 
such an offence against public policy as calls on a 
court of equity to interfere, to prevent the reco- 
very of the money stipulated. It is against consci- 
ence in the defendant to receive the money, or to 
take any step to obtain it; and therefore he may 
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be stopped by injunction in any stage. It is as 
if the draft had been obtained without any consi- 
deration. 

It does not appear from the bill, that the defend- 
ant is liable to any military penalties for this offence ; 
that ought, therefore, to have been introduced by a 
plea, if meant to be relied on. But the demurrer 
is general, for want of equity, and at least the de- 
murrer ought to have expressed this particular 
objectionto the discbvery. 

Thomson, Baron. — Where the bill is for disco- 
very and relief, and the defendant demurs generally 
to both, I apprehend it id a demurrer to the relief 
as principal, andtothediscoveryasconsequenttoit. 
Then an objection applicable to the discovery alone 
is not competent upon such a demurrer. 

The case stood over till this day. 

MACDONALD,ChiefBaron(afterstatingthecase.) 
—The defendant insists that there is no equity against 
him in favor of the plaintiff, because having had the 
thing stipulated, he ought to pay the price fixed 
for it. He also relies on the liability to military pe- 
nalties as a sufficient reason to save the disclosure 
required; but theshapeof his defence, general de- 
murrer, will not allow that ground to be taken; 
which could only cover partofthe discovery sought. 
With regard to the transaction itself, the plaintiff 
impeaches it from the beginning, insisting that 
the defendant had no right to sell that for which 
he exacted a price. The recrimination upon the 
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plaintiff 1 , that be was partieeps criminis, does not 
apply in those cases where public policy requires 
our interference to check vicious practices. The 
principle of this jurisdiction is very fully discussed 
by Lord Hctrdwicke, in Lord Chesterfield v. Jans- 
$en y (3 Vez. 156. 1 Atk. 352.) by Lord Talbot, in 
Law v. Law (Forrest. 140.)> and by Lord Thur- 
lev in Haneingtonv. Du Chat el (1 Bro.R. 124*), 
which establish the rule not only as to offices com* 
prehended within the statute E.6. but toall public 
offices, the practice of taking money for lecoannen* 
dationto offices being held,, like marriage-brokage 
bonds, publicly detrimental. The case of Morris v. 
M'Culloch (AmbL 433.) is more exactly similar to 
the present; being, upon the procuration of a com- 
mission in the marines, and there the money ac- 
tually paid was ordered to be refunded. 

These cases clearly establish the rule, that where 
a man sells his interest to procure another an office 
of trust or service under the crown, it is a contract 
of turpitude, and cognizable by the jurisdiction 
of equity. 

The objection to the discovery sought, as to the 
consideration of the draft, cannot be taken upon a 
general demurrer which covers the whole demand. 

The demurrer was over-ruled. 
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Wilkinson, Executor, v. C a. wood. 

Action of assumpsit.— The only count maintained w« •tr*nger re* 
CGITPS rCflt QUB 

by the plaintiffs was that for money had and to the testator in 
received to their use. The plain tiff's testator died in Xrw^Jox by 
October 1793. The defendant, his, widow, receded S. ^^ 
after his death the rents of four leasehold housea of * ion ' w» thl 

demand of ' 

the testator, up to 2yth September preceding his * roMnd rent > 
death; two of these houses, m Duke-$trect y Mary* time, for the 
bone, were held under one ground landlord, and the h^a P "d^!uwt 
other two, in St. Pancras* parish, under another. 2*2£^ 
To cover the demand of the plaintiff,, for the rent *J»«««cw©rfer 

r the renti r«- 

received by the defendant from the tenants, shewed- But 
faroughtevidence that both the ground laud-lords had of groSnd ?ebt 
applied to the tenants in possession for the ground a^^the^ 
rents, who bad referred them to the defendant, and usUtor « 
she thereupon paid their demands, which covered 
respectively the demand of the plaintiff foe each, 
estate. The ground rent so paid for the Duke* 
street houses was due at Lady-day 1790.— That for 
the houses in St. Pancrass was from Lady-day 1793 
to L*dy-day 179.5, The portion of the latter, due 
before the death of the testator, beingless than the 
rent received by the defendant from that estate. 
Upon this evidence being offered, the counsel for 
the plaintiff objected to its being received, on the 
general ground that the defendant was. aot enti- 
tled to set up any such payments. — The Lord 
Chief Baron admitted the evidence, and directed 
a verdict for the defendant, reserving the point 
for the opinion of the Court, The defendant ac- 
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cordingly stopped in the production of other dis- 
charges she meant to have set up. 

A rule having been obtained to shew cause why 
the verdict should not be set aside, aritf the postea de- 
livered to the plaintiff, cause was shewn by 

Plumer and Peake. — By the form of action, the 
defendant is admitted to have been the agent of the 
plaintiff for the receipt of those rents, and must 
therefore be so considered throughout; Smith v. 
Hodgson, 4 Term Rep. 211. Hitchin v. Campbell, 
2 B lacks t. R. 827. Jeslons v. Brooke, Cowp. 793* 
King v. Leith, 2 TermR. 141. ; and in this equita- 
ble action only the true balance due is demandable. 
Dale v. Sollet, 4 Burr. 2 133. and Moses v. Macfar* 
lane, 2 Burr. 1012. But against a bailiff only the 
clear balance constitutes the demand, and all pay- 
ments made in the usual nature of the business, 
even without any particular order, are first to be 
deducted. ] Roll. Abr. 126. pi. 8, 9. 126. pi. 1. 
F. N. B. 266. Co. Litt. 126. a. The defendant is 
in the same situation as any other bailiff in that 
respect, Hilly. S to well, 1 Cha. Ca. 126. Aynev. 
Ayne, 1 Cha. Ca. 33. and as executrix tie son tort 
she would be entitled under those cases to retain 
all payments made by ber, by which the estate is 
not damnified. 

Considering the defendant as a mere disseisor, 
she is entitled to have the sum paid, for the plain- 
tiff recouped in damages. Whitehall v. Squire, 
Carth. 103. per Holt, Ch. J. 
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But she is entitled to be considered a » agent for 
the tenants in possession. They referred tbe ground 
landlord to her for payment, and she having their 
rent in her hands, paid the ground rent pqt of it 
by their direction, and as their agent. It is clear 
that such payment must . be allowed to them. 
Sapsford v. Fletcher , 4 Term Rep. 411. 

The only difference between that case and the pre- 
sent is, that thefe the tenants were threatened with 
a distress. Here a demand was made by one who 
had a power to distrain, and that is sufficient to war- 
rant a payment by the party liable to be compelled. 

Rouse, Dauncej/t and Wigley^ in support of the 
rule. By this action we admit the agency for the 
purpose of receiving the money and paying it over 
to the plaintiff, like the agency of a banker, but 
not a general agency to pay all our debts. The 
moment the rent was paid to the defendant, the 
transaction was closed. 

The tenants having paid their own rent, would 
dot have been entitled to pay the ground landlord, 
unless compelled, or unless they had given notice 
to the plaintiff, their immediate landlord, and he 
had refused to pay it. Such a payment by them 
would have been merely voluntary, and would not 
have entitled them to deduct the amount out of the 
growing rents, much less to have maintained an ac- 
tion to get the money from the plaintiff; and the 
case of Sapsford v. Fletcher turned upon that dis- 
tinction, of its being a payment by compulsion. 
The payment bythe defendant was clearly voluntary. 
She was merely in the character of abaaker, holding 

VOL. III. u 
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the money of the plaintiff : and it must be argued 
to this extent, that every banker is entitled to dis- 
charge himself by voluntary payments of debts due 
from his creditor. Plowd. 282. h. 

The frayinents in respect of the difieffent es- 
tates cannot be blended together. The ground 
rent paid for the houses in St. Pancrass was mostly 
due after the death of the testator, and therefore 
cannot be deducted from or in any manner set off 
against, the rents due to him in his lifetime. The 
executor was entitled to these rents, for thegene- 
, ral purposes of administration, and might have 

been obliged to pay other demands prior to the 
subsequent arrears of ground rent, as judgment 
debts; for rent is to be ranked with specialty 
debts only. 1 Roll. Abr. 997. 1 Off. of Executors 
146. The tenants in possession could not have 
deducted the payment of ground* rent, due after 
the death of the testator, from their rent due be- 
fore it ; nor could the executors have pleaded the 
liability to such subsequent ground rent to an ac- 
tioti against them ; but the relit received froth the 
tenants, due in the testators lifetime* would be 
assets in their hands not subject to that deduction. 
Then the interference of the defendant, a stranger, 
cannot put her in a better situation that) either of 
the parties themselves wotild have stood in. 

Plutner insisted that this distinction from the 
dates of the several demands, not being taken at 
the trial, but the single point reserved being that 
applicable to the whole gtound rent paid, no other 
question could now be raised. 
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Thomson, Baron. — Any'argument arising from 
the facts reserved is competent. 

9 

I 

M acdonald, Chief Baron. — The single ques- 
tion reserved at the trial was, Whether, in point 
of law, the defendant could set up any payments 
of ground rent against the receipts of rent by her ? 
The counsel on both sides then calculated the sums 
due reciprocally, and it was agreed upon the cal- 
culations made, that the result of the balance on 
either side would depend upon that question. As 
to which it seems decided by the case of Sapsford 
v. Fletcher, in K. B. Mr. Justice Bullet there con- 
sidersthe rent payable by the tenant in possession 
as virtually consisting of two parts, the rent due to 
the ground landlord, and that due to the interme- 
diate landlord ; then being in its nature so divisible, 
it continued to be so in the defendant's hands; 
and a payment to the ground landlord of the por- 
tion due to him., is a discharge pro tanto and a pay- 
ment to the intermediate landlord. 

But it .now .tutfig ouft, upon the facts before the 
Court, that a material .distinction had escaped the < 
observation of *is all. A great part of the sums paid 
by the defendant, on one of the estates, accrued due 
After tbetdoajth of the testator, and undoubtedly 
*bat caga6t be deducted from this demand. They 
are debts of different natures. The sum due to 
the testator was payable, at all events, for the benefit 
of his estate,; aiwlit was optional in the executor to 
Jbave EeftCMftpced this lease, if disadvantageous, u pon 
a deficiency of assets. By continuing to hold, he is 
poraa&fttly answerable. The demands cannot in an y 

u 2 
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shape be confounded, or the one set off against, or 
deducted from, the other. But as this point was 
not discussed at the trial, and the defendant's 
counsel abstained from giving evidence of otljer 
payments in discharge, upon the faith of the cal- 
culations then agreed to, by which it was supposed 
that the whole depended upon the general question 
of the admissibility of evidence of any payment of 
ground rent, it would be unjust that they should 
now be precluded by this mistake from going on 
with their case. 

The Court are therefore of opinion that a new 
trial should be had. 



/ , 



Fawcett and Another v. Gee. 

wbereacredi- y N 1737 the plaintiff, being indebted to the de- 
tor apparently £ r , 1 . 1 11 

accepts and fendantand several other persons, agreed with all 

TofldomvoZ his credi tors to assign his effects to trustees for their 
eMbuthe^ to general benefit; the assignees undertook to pay, and 

d ei b yc r bi8° other P a ^ l0s * }U ^ e P ounc l, and the plaintiff gave 
creditor?, but his notes, at twelve months, for the remainder ; his 

t^kfs ssecuri'v 

for the rest of effects turning out unproductive, he was unable to 
•uch^curity is P a y these notes, and was sued by several of the ere* 
S2I; £% g t ditors ; among others by the defendant, who com- 
agreement menced his suit, and arrested the plaintiff, in 1791. 

among the ere- * * » * " 

diior*, nor any Thereupon the friends of the plaintiff proposed to 

one is Jn fact n ,. ,. • , , r .. * . 

deceived by all nis creditors a second composition, viz. to ena- 
ble him to pay ts. 6d. in the pound, in considera- 
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tion of a complete discharge, and on condition of 
all the creditors concurring in it. The defendant 
answered this proposal, 6th January 1799, and in 9 
his letter demanded paymentof the whole; adding, 
" he (the plaintiff) may do this with great safety to 
" himself, provided the transaction be concealed 
" fromhisothercredkors." — On a second applica- 
tion he again wrote, on 1 6th January 1792, pro- 
posingto accept. the following terms : — " On receiy- 
" ing 2s. 6d: in the pound, and his full costs, he 
" will deliver up to Mr. Fawcett his note of hand, 
" provided, at the same time, he and someone of 
" his responsible friends will give security for pay- 
" ment of the residue of the money, as soon as Mr. 
" Fawcett has paid the dividend to and settled with 
" his other creditors: this circumstance may easily 
" be concealed from them, for if Mr. Fawcett pro- 
" duces to them Mr. Gee's note, they will in course 
" conclude the transaction withhim to be settled." 
— These proposals not being immediately complied 
with, the defendant went on with his suit; the 
plaintiff filed a bill in this court for an injunction, 
which was dismissed, and the defendant again pro- 
ceeded at law, till the month of January 1793, 
when the plaintiff Fawcett procured the sumrequi- 
site for the payment of 2s. bd. in the pound, and 
entered into a bond for the remainder of the debt, 
with the plaintiff Bunyan as his security. . The 
defendant thereupon delivered uj) the note, in- 
dorsed thus, " Received a dividend of 2*. 6d. in 
" the pound on this note, on the within sum of 
" 248/. w — It was proved that, about the same time, 
the plaintiff had gone Found to all his creditors, 
had represented to each that all were ready to ac- 
cept, and that most had accepted, the said coihpo- 



012 CASES IN THE EXCHEQUER, 

ftition of 2s. 6d. ; and by means of such represent** 
tions he prevailed on all to give up their notes. 
One or two others besides the plaintiff had in truth 
received more than the composition of 2*. 6rf. It 
did not appear that the indorsement on the de- 
fendant's note had in fact been shewn to any cre- 
ditors, to induce them to agree to the same terms. 
The greatest part had settled with the plaintiff be- 
fore the defendant; a few after him. The mode of 
settlement with all was merely the cancelling the 
notes of each, without any deed or release. The 
bond given to the defendant becoming due in No- 
vember 1793, he put it in suit ; this bill was filed 
for an injunction, and to have the bond delivered 
up to be cancelled. An injunction was granted 
and continued to the hearing. 

PiggottBnd Kyd, for the plaintiffs, insisted on this 
being within the common rule, established in many 
cases, both at law and in equity. Smith v. Bromley, 
Dougl. 696. (») Lewis v. Chase, 1 P. W. 620. 
Middleton v. Lord Onslow, 1 jf\ W. 769. Clarke 
v. Shee, Cowp. 200. Cock shot v. Bennet, 2 Term 
. Rep. 763. Jackson v. Duchaire, 3 Term Rep. 651. 
Jackson v. Lomax, 4 Term Rep. 166. Butler v. 
Rhodes, Peake's Ca. Ni. Pri. 238. Cecil v. Plats- 
tow (ante, vol. I. p. 202.) 

Plumer and Fonblanque, for the defendant. — The 
casesshew that the whole matter may be investigated 
at law, and where the jurisdictions are concurrent, 
the priority of the suit at law ought to prevail. ' 

The plaintiff ought to come into equity 'with 
clean hands. In Small v. Brackley^ 3 Vern. 608. 



EASTER TERM, 87 GEORGE III. , 913 

the Court held that the fraud of the debtor took 
from him the benefit of this rule of equity, in a 
case much stronger than the present. Here he has 
habitually deceived both the defendant and all the 
other creditors, by misrepresenting to each t lie readi- 
ness of the others to accept the composition. In 
truth, several never intended, nor did accept it. 

The transaction which took place in 1793 can- 
not be connected with the preceding negotiation jjp 
1792. It was notorious to all the creditors that 
that negotiation terminated, for the defenjdaqt went 
on with his suit for a year after it. — That was a 
negotiation for a discharge by a deed, conditioned 
to be void, if all the preditors shpuld not come in ; v 
but the transaction in 1793 w^s merely a discharge 
by; giving up the security, without any condition 
at all. 

There is nothing to shew th^t in the latter trans- 
action the defendant had any view to deceive the 
other creditors, for they were not parlies to it- The 
pnly circumstance to be adduced against hip) is 
the indorsement pn the note ; but that is no more 
than ? receipt for the sum actually received. 

The cases have been upon compositions by #11 
the creditors jointly v and in most of them there ki& 
been an express proviso to make the composition 
void, unless all should come w. But where each 
creditor is making his separate private bargain with 
the debtor, as in the present case, there seems to 
be no reason .why it should not bedone in whatever 
wander they .can agree. The existence or dqUjEfr 
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ing up the defendant's note is not more notorious 
than the giving the bond to secure payment. 
There is no such joint transaction of the creditors 
as gives each a right to know the demands of the 
Others and the satisfaction made to them. 

Macdonald, Chief Baron. — (after stating the 
case.) — It is observable that the proposal to conceal 
the transaction comes from the defendant, and the 
creditor therefore stands much more favourably 
than if he had suggested the concealment, and had 
afterwards come here to take advantage of it. — But 
the defendant goes further in his second letter, he 
not only proposes to conceal the real transaction 
from the other creditors, but offers to enable Faw- 
cett to impose upon them by producing his note and 
a receipt for the composition. As soon as the 
plaintiff found himself enabled to accept this pro- 
posal, it was carried into effect, and the indorsement 
on the note can have no other meaning than the 
purpose of misleading the other creditors. 

It appears that most of the creditors settled with 
the plaintiff before thedefendant did ; but that is not 
material. The defendant authorised the plaintiff to 
holdout to the others that he was ready to accept the 
composition. Andit isof noconsequence whether 
any of them were actually induced to come in by such 
representations, or by the production of the receipt. 
The principle is, that in such cases each must con- 
duct himself openly, and in the mannerin which he 
appears to the world to act. If his conduct is such 
as has a natural tendency to induce the other credi- 
ted to believe that all are acting upon equal terms, 



/ 
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and reeei vingequal shares, as they may be influenced 
by that appearance, any private agreement for 
greater benefit to one, is,a fraud upon the rest, and 
therefore void. The present case seems to fall ex- 
actly within the cases in which this principle of 
equity has been administered. — Middleton v. Ons- 
low, Cocfcshot v. Bennet, Jackson v. Lornax, Lord - 
Chesterfield v . Janssen, define the principles of the 
rule with great accuracy. 

The Cxmrt decreed a perpetual injunction, and 
the bond to be delivered up. 



Hall, Clerk, v. Machkt and Others. same day. 



Th is was a bill for tithes. One of the defendants. 4 watcr mi11 IS 
¥7 i i i ' -i .11 n titheableasa 

Kerryson, had built a new water-mill a few predial andiocai 

years before the time for which the bill sought an of thepwoTto 
account, at the expence of 820/. He lived in a^ ™ a ^^ 
neighbouring parish. titheinthe 

n ° r mode of ac- 

counting. 

Plumer, Stanley, and Grimwood^fov thedefendant, The tithTof 
argued that this was a personal tithe, and therefore &tXe?*g!*£ 
due to the rectQr of the parish, in which the defend- d ««. th « wntw 

* th*» first dedoc 

ant resided. 2 Inst. 62 \. 3 Bulst. 212. 1 Rol. Rep. "<">; and >n 

the case of a 

405. Cro.Jac.523. 4 Mod. 215. Dodson v. Oliver, new mm in the 

occupation of 
the owner, a yearly value, in the nature of a rent, is to be set upon it and deducted > 

A farmer may cat down a field in any portions most convenient, provided he sett 
out the tithe of all then cut down, before any is carried, and provided it be not done 
yexatiously. ; 
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Buub. 73. Chamberlayne v. Newte, ] Eg. Ca. Ahr, 
366. 9 Vtn. 40. and I Bro. P. C. Ii7. Carlton v. 
Brightwell, 3 P. Www. 462. Dona It x.Lqwther, 

2 Barnard. K. B. 336. Another necessary conse- 
quence of its being a personal tithe, and so recog- 
nized in all these cases, is, that only the tenth part 
of the clear profits is due for tithes. And in Cham* 
bcrlayne v. Newte it is expressly decided that the 
charges of building the mill are in the first place 
to be deducted. Those charges not being yet re* 
paid, no tithe will be due to either rector. 

Partridge and Bell, for the plaintiff, contended 
that at least for the purpose of deciding to whom the 
tithe was due, it was a predial lithe, payable rectori 
loci. Gumley v. Folkingham, 1 Show, Rep. 281. 
Carth. 215. 1 Roll. Abr. 641. The case of Cham- 
berlayne v. Newte only decides, as to the mode and 
extent of payment, that it shall be computed as 
personal tithes are. That it is not a personal tithe 
in'respect of locality is clear fro w this, that a modus 
... lor land covers a mill erected thereon, 2/nsL 490. 
Bmsd v. Mare, I Roll. Abr, 651. Talbot v, May, 

3 Atk. 18. Laches v. Hame p Exchequer, 18th 
December, 1783, and June 1784, That was a case 

• where an exemption was claimed for the land, 
under an mcloauFe act, and fch* question was whe- 
ther a mill newly erected was covered by tbe<?x+ 
emption. The Court held that it was; that the 
tithe of mill* was a predial tithe, in respect of 
locality, although payable as a personal tkhe in 
point of quantity (a). 

{a) This case was mentioned by Burton, [amicys <?tcri«,) who 
was counsel in it for the miller ; Mansfield was on the g£her side : 
it came on upon a motion for a new trial* 
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As to the deductions to be made, only the annual 
ex pence* can be claimed as such in any personal 
tithe. The defendant being the owner of the mil], 
no rent is paid nor can be deducted. Chamberlaynt 
v. Newte was the case of a tenant (a). 

The case stood over till this day. 

Ma CDONALD 5 ChiefBaron.— The principle upon 
which the tithe of millsdepends, seems now clearly 
fixed by Chamber laynev . Neicte and Laches v. ffaine, 
and the other cases: it is now settled that it is to 
be considered as a predial tithe, so far as regards its 
locality, and the person to whom it is payable ; but 
in the mode of payment it is to be treated as a per- 
sonal tithe. 

With regard to the deductions to be made, be- 
fore the plaintiff shall claim his proportion of the' 
clear residue, considerable doubt has been raised. 
On the one hand it is said, very truly, that it would 
be an extreme hardship on the present incumbent, 
if the whole expences of building the mill were to 
be deducted out of the first profits, because that 
would probably take away his chance of ever be- 
ing benefited by it. On the other hand, till some 
retribution is made for the original expence, we 
cannot begin to charge the miller with any thing 
as his clear profit. 

(a) Searches wete tn&kle, to diacorer whether in tthat case the 
rent was allowed as a deduction, in taking the account before 
the Master; but nothing appeared in the record from which i% 
could be ascertained. 
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Iflbe mill were in the bands of a tenant, it would 
be a very plain case. The tenant's clear gain is what 
remains to him after payment of rent and other ex- 
penses; and in Chamberlayne v. Newte> that must 
have been one of the deductions. — Now, although 
this mill is in the hands of the owner, the same 
measure of justice is applicable to it as if it were 
in lease. It is capable of having an annual value 
or rent set upon it, and when that is ascertained, 
it may be deducted, as if it were rent actually paid. 
We shall therefore direct the Deputy Remembran- 
cer to inquire and set an annual value or rent on 
the mill; and after deducting that rent and other 
incidental expences, of servants, Sfc the defen- 
dant to account for the tithe of the clear profits. 

Partridge suggested that the whole rent or 
annual value ought not to be deducted: rent of a 
mill is paid for two things, the water and the ma- 
chinery; in many places the principal part of the 
rent arises from the value of the fall of water ; that 
being the natural benefit arising from the freehold, 
is most properly the subject of tithes; the deduc- 
tion ought only to be proportioned to the value of 
the machinery, as a recompence for the charges of 
erecting it. 

The Court thought that it was necessary to have 
one general rule for all cases ; that the whole rent 
must be deducted, as an expence, in the case, of 
a tenant, and the same measure ought to be ad- 
hered to in the case of the propriator. 
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Another point in the cause was this. One of the 
defendants occupying among other lands, a piece 
of meadow of nine acres, cut it down at four seve- 
ral times, and set but the tithes of each cutting 
separately, as it was cut. — He gave evidence that 
from the stocking of his farm, and other circum- 
stances, particularly the danger of floods, this 
mode of husbandry was more convenient to him 
than to cut all at once. He gave notice to the 
plaintiff at each cutting. 

For the plaintiff it was objected, that the cutting 
down so small a field at four cuttings, could only 
be justified from absolute necessity, as it gave so 
much trouble to the clergyman. 

For the defendant was cited, Erskine v. Ruffle, 
5 Bac. Abr. 74. • 

The Court held the rule to be, that all the hay cut 
down in a field at any one time must be tithed 
before any part of it could be carried away; but 
the quantity to be cut at each time was in the 
discretioh of the farmer, unless there should ap- 
pear a design to defraud or vex the clergyman, 
under the pretext of convenience to himself. As 
the mode of husbandry in this case was fairly ac- 
counted for, they held it well enougl 
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Monday, The King v. The Inhabitants of St. George's, 
rnhJiSp. Hanover Square. 



Ontbftcoiiec- npHE collectors of the assessed taxes {viz. on hou- 
iS»ed ux e es not ses and windows, and on servants, horses, and 
SSthii ■o- ,the carria g es > #"*•) had become insolvent, and these 
twerabie to the t axes for 1787, 1788, and 1789, raised upon the 

crown for the * 

•mount. parish, were not paid over. 



,*■ 



1 



The parish were accordingly returned imuper for 
all those duties. — A distringas went. The parish 
raised «587/. being the amount of the arrears of 
taxes on houses and windows. They obtained an 
order to shew cause, why they should not "h* at 
liberty to pay in that sum, and why the process 
against them in respect of the other duties, which 
they considered as personal taxes, should not be 
set aside. 

Cause was now shewn by the Attorney General 
and Richards. 

The Attorney General stated, that after the dis- 
j cussion of the matter in the case of the parish of 

Wimbledon (a) he had taken occasion to reconsider 
it; that the extent of the danger to the revenue, 
and the seeming clearness of the intention of the 
Legislature, made him retract the admission he 
had made in that case, and bring it again before 
the Court. 

(a) See ante, p. 855. 
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The 25 Geo. 3. c. 43. as to these taxes, adopts 
the whole provisions of 23 Geo. 2. c. 3. which re* 
gulates the duty on bouses. The re-assessment is 
one of the regulations for the " assessing, raising, 
64 levying, and paying the duties (a). 9 * And the 
only question that can be raised is, Whether the 
nature of the taxes is so different, that this pro- 
vision for re-assessment cannot take place in re- 
gard to those contained in this act, and so comes 
within the exception of the act, " as far as the said 
" provisions are applicable thereunto ?'* — But it is 
clear from the act, s. 95. that the parish is answer- 
able, and this is the only way pointed out, in 
which they are to make good the- deficiency. — 
There is no greater hardship on the persons kee«p- 
ipg horses or carriages now, paying for the defici- 
ency of these taxes in 1789, than that the present 
occupiers of houses should pay for the occupation 
of perhaps other persons, and even of a very dif- 
ferent number of houses, at the same period. 

Partridge and Dauncey, on the other side, 
argued that the clause for re-assessment was not 
applicable to personal taxes. 

(a) It is to be remarked that the several acts for granting ad- 
ditional duties on houses and lights, and which all adopt the re- 
gulations of the 40 Geo. 2. employ the same expressions for that 
purpose as are used in this act 25 Geo. 3. See 31 Geo, 2. c. 22. 
2 Geo. 3. c. 8. 6 Geo. 3. c. 38. 18 Geo. 3. c. 26. 25 Geo. 3. 
c. 30. It never was doubted, and by this motion it was admitted, 
that as to those duties the general words in the acts were suffi- 
cient to incorporate the whole provisions of the 20 Geo* 2. and 
among others that for re-assessment. 
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Thomson, Baron. — By the.95th sect, the parish 
is made answerable to the crown. We cannot 
overlook that express enactment; and the point 
now disputed seems immaterial to the subject in 
its present stage. If there is no power to re-assess, 
the parish must be answerable in the common way; 
each individual is subject to the crown process, 
and must be reimbursed by a general parish rate. 
But that is a question for *he different parishioners 
to agitate between themselves. 

The case stood over till this day. 

Macdonald, Chief Baron. — The 25th secU of 
the actcontainsapositiveenactment, that the parish 
shallbe answerable for its collectors. Therfe is un- 
(Joubtedly a hardship in the case, because by this 
act, the collectors are chosen by the commissioners, 
and the parish gets no security from them ; but the 
enactment is positive, and cannot be got over. 

The process of the crown is therefore regular in 
either case, whatever may be the mode of raising 
the money that is in arrear; that question will be 
for the different parishioners to discuss among 
themselves, and seems on both sides to present 
considerable doubts ; but the process of the crown 
is regular, and the order must therefore be dis- 
charged. 
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Mentill 9. Payne and Others. 



am* day. 



o 



ne of the plaintiffs interrogatories was sup- An interrogato- 

, , ,. ry being sup- 

pressed aS leading. pressed as lead- 

ing, the Court, 
ofcthecircum- 

Burton moved for leave to exhibit afresh inter- "^ti-w* 

rOffatOTV. to exhibita fresh 

o J * interrogatory. 

Hollist objected, that there was danger in such a 
practice, as the effect of the leading interrogatory 
must remain upon the mind of the witness; and it 
is possible that a party might put leading interro- 
gatories at first, on purpose to produce thi3 effect, 
and also, by seeing the depositions, to discover to 
what point to. direct his second interrogatories. 

The Court admitted the general danger of such 
a practice; but as the interrogatory suppressed 
went to the very gist of the cause, without which 
no part of the depositions could be understood, 
add as the question turned On fraud in setting out 
tithes, where any suspicion of an improper effect 
of this motion might be obviated by a trial at law, 
they granted the order. 



VOL. III. 
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SITTINGS AFTEH EASTER TERM. 



T £tL J°ke» »• P * IC *- 



^tfanatc- N 22d Se P lember 17>96 » the P lainti ff PUt Up a 

tion, the sale is *-* certain estate to sale, by public auction. The 

to be completed , rt •, , , i • *• »# 

by a certain defendant was the purchaser, and paid m 1 10/.(one- 
thw'pwty^^wtf tenth of the purchase money ) as a deposit. — By 
sicken the ^e conditions of sale, the rest of the purchase mo- 
other, tin it ne y was t0 b e paid, and the conveyance made by the 

becomes impofr- J r J J 

•ibieto execute 25th of March. — Neither party took any step to 
by the day quicken the other till the 23d, when the plaintiffs 
ts^Jed! and 6 agent told the defendant it was the plaintiff's wish 
Sfcretoprc- tohave the contract carried into effect. Thereupon 
▼emthe pur. the defendant objected that no abstract of tlie title 

chaser taking 

advantage of it had been delivered; and added, that unless such 
abstract and all necessary deeds were" ready to be 
delivered to him on the day stipulated, ( thesecond 
day thereafter,) he would not go on with the bar* 
gain. That being then impossible to be done, he 
immediately brought an action at law to recover 
the deposit money. This bill was for an injunc- 
tion, and, specific performance. 
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Hart moved for an injunction, on the ground 
that time is not of the essence of such contracts, 
unless where the conduct of the parties shews that 
they mean so to consider it. 

Richards, contra, insisted that time is of the es- 
sence of the contract, unless waived, either ex- 
pressly, or by the conduct of the parties. Pinke 
v. Curteis, 4 Bro. Rep. 3S2. Smith v . Burnham, 
(ante, vol. 2. p. 527-^ 

1 

Macdonald, Chief Baron — There is no case 
which says that the mere neglect of executing the 
agreement at the very day shall alone avoid the 
whole agreement. Certainly the rule formerly 
adopted, that time should in no case be considered 
as of the essence of the contract, is too broad. It 
depends entirely upon the manner in which the 
parties themselves, by their conduct, shewed that 
' they meant to treat it. 

Here neither party moved, or intimated a desire 
that the. matter should be immediately arranged. 
They treated the time therefore as immaterial. Then 
the defendant's coming, only two days before, to n 
demand performance of a thing then impossible, 
and which his own conduct had led the plaintiff to , 
suppose was not meant to be insisted upon, is a 
mere trick to get off from the bargain. 

4 
i • * 

Richards. The deposit money oufht at least to 
be paid into Court, as m Smith v> Burn ham. 

X 2 -: ' ' 
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The injunction was granted, the plaintiff paying 
the deposit money into court. 



Garnons i>, Barnard. 



Stt vol. i. rpHB decree in this cause was reversed on appeal, 
». 89& A ^ |jj e House of Lords, and an issue directed. 



J^!^* Edgar and Others v. Millar and Another, in 

from the Court 1? PrrkP 

of Exchequer in Jariw. 



T beb ? a ^ G rpHK plaintiffs in error (defendants below) were 

c. si. on the • the commissioners of the customs in Seotland, 

hc^inp, i? not The action was brought on the plea side of the 

S»buu7to l To Court of Exchequer \n Scotland, for refusing topay 

^hStZto'th* bounty of twenty shillings per ton to tjie 

to feii. plaintiffs, as owners of a fishing buss, which had 

been employed three months in the British white 

herring fishery, according to the regulations of the 

tbGeo. 3. o 81. The cause came on in the shape 

of a bill of exceptions, tendered to the Court by 

the plaintiffs in error. The principal facts were 
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these. That the plaintiffs resided at Staxigo in 
Caithness, and duly fitted out the vessel according • 
to^the act. The vessel was lying at Wick, two 
miles from Staxigo, both of them being creeks of 
the port of Thurso; and after the clearing out, but 
before sailing, the crew proceeded daily in boats 
to try for herrings, but caught no considerable 
quantity. They returned each night to the buss 
in the harbour. She then sailed northward, in- 
tending to proceed to the West Highlands, but was 
driven back to Staxigo; and the herrings then be- 
coming plenty on that coast, she sent out her boats 
as before, and got a full cargo. It was admitted that 
in every other respect she had entitled herself to 
the bounty, if the mode of fishing, by sending out 
her boats, could be so considered. — Itwas proved to 
be a common custom in the fishery to run the 
bussesinto thecreeks, while the herrings areplenty 
upon the coast, and the bounty had always been 
paid for such busses; the fishery must always be 
carried on immediately by the boats. The Court of 
Exchequer directed a verdict for the plaintiffs be- 
low, and gave judgment for them upon the argu- 
ment of the bill of exceptions. 

The Attorney General and Solicitor General, for 
the plaintiffs in error, maintained, that the buss had. 
not complied with the act, in nothav'mg proceeded to 
sea, and continued there. They argued from the 
whole context of the act, and of the other statutes 
upon the subject, that this larger bounty was meant 
to be given to a fishery carried on at sea, while the 
smaller bounty is alone payable for the boat fishery 
from the shore ; one great object of the Legislature 
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being to encourage navigation, by the number of 
vessels, and of seamen employed at sea: whereas 
this buss was merely used as a but on shore. 

Grant and -4Anw, for the defendants in error. The 
twenty shillings bounty is meant for the fishery up- 
on the coasts. There is ahigher bounty given by the 
same act to the " deep sea fishery." But theLegis^ 
lature,in encouraginga coast fishery in busses, meant 
merely that such fishers should be able to follow the 
herrings to any part of the coast, not that they must 
always be at sea. — Such a fishery near the shore 
would be more dangerous, would require stronger 
vessels, and ought tohavea larger bounty than the 
deep sea fishery. If it is meant as a coast fishery, 
the Legislature must contemplate the probability 
of the herrings coming into the arms of the sea, 
which are so numerous on that coast, and must have 
understood that the fishers would follow them there: 
but most of these are creeks or havens. Are the 
busses obliged to keep out at sea while the herrings 
are in the creeks ? The circumstance of the her- 
rings having come to the creek where this vessel was 
lying, cannot vary the case. — Throughout all these 
acts, the principal object is the enriching the coun- 
try by the fish caught: A second is the encourage- 
ment of navigation. The first of these is attained 
by having a sufficient vessel, and free power to 
follow the herrings wherever they are in greatest 
plenty ; the second object is also attained by having 
a vessel, and seamen fit to navigate her round the 
coast, if necessary: these men acquire seafaring 
habits, and are liable to be pressed as seamen for the 
navy. It cannot be the desire of the Legisla- 
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ture that either the vessel or the men should be 
exposed to unnecessary danger. 

The words used in the act relate to the common 
case. In general, a vessel must " proceed to sea" 
for the fishery; but the principal directions of the 
act, are, that they shall " proceed to the white 
" herring fishery ." When the herrings are in the 
creeks, a proceeding to sea would not be a proceed- 
ing to the herring fishery, but the contrary. 

The Lord Chancellor' observed, that the case 
came before the House in an unusual shape. It 
was an action on the plea side of the Court of Ex- - 
chequer in Scotland; a jurisdiction which the 
House had probably never before had occasion to 
consider. The form of the proceeding was also 
singular, the facts and evidence being put in the 
shape of a bill of exceptions to the directions of the 
Judge, which would more properly have been the 
subject of a demurrer to evidence: but as the par- 
ties below had not taken any objection either to 
the jurisdiction or to the form of proceeding, and 
as it was of considerable public importance 
that the real question between them should be 
. settled, his Lordship proposed to the House to re- 
fer to the opinion of the Judges (by whom they 
were attended) the general question, Whether, up- 
on the facts stated in the record, the defendants in . 
error were entitled to claim the bounty of twenty 
shillings per ton on their vessel ? 

The Judges present (viz. the Lord Chief Baron, 
Bullet, Justice, Thomson, Baron, and Lawrence, 
Justice) having consulted together, 
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Mac donald, Chief Baron, delivered theirunanir 
mous opinion, that the defendants in error had not 
shewn themselves entitled to the boupty claimed. 

If we consider the nature of the bounty offered 
by this act, we must perceive that the Legislature, 
anxious to encotirage this fishery in every way, 
has held out several different premiums to encou- 
rage persons to enter into it; and those premiums 
are proportioned to theexpence, labour,and hazard 
of each adventurer, being the reward of having 
employed them in an undertaking beneficial to 
the public* 

If the expence, labour, and hazard are propor- 
tioned to a boat fishery from the shore, the smallest 
bounty is allowed ; if they are proportioned to a 
fishery by a vessel of fifteen tons or upwards, a 
larger bounty is given ; but if proportioned to a ves- 
sel standing the hazard of the weather in the deep 
sea fishery, the bounty is increased accordingly. 
The candidate for either bounty must shew that 
he is in the predicament which entitles him to 
claim it according to the directions of the act, and 
any practice which may have prevailed contrary 
to the act cannot avail h»m. 



The party here claims the bounty of twenty shil-, 
lings per ton on his buss, and he must shew that he 
came within the regulations which entitle him to 
that bounty. The bounty of twenty shillings is 
given for a description of vessels capable of stand- 
ing out from the shore, and which throughout the 
whole of the act are evidently considered a* being 
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obliged to be at sea during the time, they are enti- 
tling themselves to it. They are to be decked ves- 
sels, of not less than fifteen tons ($. 1.); are to 
" proceed on the fishery, and continue there," un- 
til their " return to port," f *. 2 ) They are to pro- 
ceedfrom the place #here her owner resides "on 
*" the said intended voyage," (s. 3.) The faithful 
conduct of the master and crew while at sea, and 
away from the inspection of the officers, is secured 
by an oath, and, by security given, (s. 4.) On her 
* r return 93 into port, she is to have a certificate 
mentioning the "port" from which she "departed." 
— The intention of the Legislature is perfectly ' 
clear, that tRe vessel, in order to entitle herself to 
the bounty, must proceed to the fishery at sea, and 
the claimant must shew that he has complied with 
that as well as the other requisites of the act. 

Here the vessel was regularly fitted out accord- 
ing to the directions of the act. There was also a * 
fair intention to have complied with all the other 
Requisites of the statute: for the vessel actually com- 
menced her voyage towards the West Highlands, 
and was driven back: before the weather permitted 
her to resume her voyage, the herrings became plenty 
on the coast, and the defendants gave up their in- 
tended voyage, let the vessel continue in harbour, 
and carried on a fishery by their boats from the 
shore, till their cargo was completed. They in- 
tended to have acted in such a manner as would 
have entitled them to the larger bounty, but upon 
the subsequent accidents intervening, this inten- 
tion was abandoned, and they preferred that sort of 
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fishery which entitles them only to the lower 
bounty. By so doing they saved the labour and 
hazard of a fishery at sea, and must content them- 
selves with the bounty applicable to the diminish^ 
ed labour and hazard they actually ipcurred, in a 
boat fishery from the shore** 

Thereupon their Lordships ordered the 



Judgment to be reversed. 



CASES 



ARGUED AND DETERMINED 



IN THI 



COURT OF EXCHEQUER; 



IN 



TRINITY TERM, 

37 GEORGE III. 



St. John v. Cargill and Apthorpe. Friday, 

16th June* 

rpms was a bill for an account and injunction 
against an action brought by the defendants. 

An injunction was obtained, upon ^n attachment 
against Cargill, supported by an affidavit, stating 
him to be abroad, and confirming the material al- 
legations of the bill. On the same day Apthorpe 
had filed his answer. « 

Afterwards, at the sittings after last term, Grant 
moved to dissolve the injunction. Cox objected, 
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that that could only be done upon the coming in 
of Car gill's answer, as the motion admitted the 
order to have properly issued. The objection was 
allowed. 

Grant now moved to discharge the order for the 
injunction, and was proceeding to read the answer 
of the defendant Apihorpe, to shew that the plain- 
tiffs own declarations rendered any answer from 
Cargill unnecessary* He relied on Vandam v. 
MunrOy (ante, vol. 2, p. 602.) 

Cox objected, that the answer of Apthorpe could 
not be read; that it could only be offered instead 
of an affidavit of the facts, but if an affidavit had 
been made, the plaintiff would have been entitled 
to answer it; by reading the answer against him 9 
he would lose that belfefit. 

The Court were clearly of opinion that the answer 
could not l?e read, and 



Refused the order* 



TRINITY TERM, 87 GEORGE Hf. 9» 



Gardner v. Walker. «Sfe. 

# 

J\AUNCEY moved to amend the declaration, JJJ^^ 

the Christian name of the plaintiff having ^"^^mw- 
been mistaken in the process, and in all the pro- process, and in 
ceedings— The issue had been joined, and the re- the co^n w!u 
cord sent down, but, before the assizes, the mistake fmcnd^whiu 
was discovered. He mentioned the cases, Bondftcld *" h '" paper * 
quitamv.Milner 9 9 Burr. 1098.. Mace qui tarn v. Whcther / «»»- 

* . * nomer of the 

Lovett> 5 Burr. 9833. to shew that amendments pontiff tea 
are allowed in this stage of the proceedings. suit. Su.p " 

Thomson, Baron. — It is done continually. 

Walton objected that no amendment could be 
unless where there is something to amend by ; here 
the whole is wrong. In the cases cited, the pro- 
cess was regular, and the mistake was in the de- 
claration : there the cause was properly in court ; / 
here no cause between these parties exists. — The 
Court cannot make the defendant appear to a suit 
in which no process has issued against him, or 
transfer his appearance from one suit to another. 

If any amendment could be, it must be in the 
same term. 

This is a cause of nonsuit, for the plaintiff is 
bound to know his own name. • If the defendant's 
name is mistaken, he must plead in abatement, and 
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>AK;i.!t ji> 



then the judgment is quod billa cassetur, and the 
plaintiff must begin again : but if you can amend 
a mistake of the plaintiff's name, a fortiori you 
may of the defendant's name, and then the plea of 
misnomer never can exist. 



Macdohaid, Chief Baron. — I do not 
distinction you take. Every thing material to the 
cause, if mistaken, may be amended while the 
whole is in paper. My only doubt was, whether 
in this stage of the cause it were .proper. 1 am 
now satisfied that it is. 



Thomson, Baron. — If the amendment had not 
been moved for, I very much doubt whether this 
would have been a ground of nonsuit. The objec- 
tion might have been taken by a plea in abate- 
ment (a); and that seems therefore the proper 
mode to take advantage of it. 

The rule was made absolute. 

(a) See 1 dm. Dig. title Abaiemtmt (E. 18, 19, & 2D,} 
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Cowan v. Philifs. «££& 



A fter the exceptions were over-ruled, the de- 
fendant waited a fortnight, and then took out 
an order for three weeks time to put in a further an- 
swer, commencing from the day it was taken out. 

Hart moved to ^discharge that order. He insisted 
that the defendant was only entitled of course to 
eight days, and, upon motion, might have three 
weeks, commencing from the allowance of the ex- 
ceptions, so that the eight days would be reck- 
oned as part of the three weeks* V 

Johnson on the other side. 

Upon consulting the officers, the rule was found 
to be that the defendant is entitled to the order 
for thtee weeks time, to commence from the ex- 
piration of the eight days. 



*■! ■■ > ■ iiiii w— »*-m 



13d J}tne, 



Goodtitlk on dem. Leon v. Lonsdown. S jftf 



rpHis was an ejectment brought by a mortgagee, 
"* to get into possession of the mortgaged pre- 



4th July. 



mises. 
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.-e mortgagor, obtained a rule to shew 

..*<= action should not be stayed, and a 

~^i.c directed, on the defendant's bringing 

.. .ae principal and interest, and paying 



. .aid 



4»y*i*r she wed cause, and produced a notice by 

:c (UauuitF, that he insisted that other principal 

saois were chargeable upon the premises besides 

.ie mortgage. — He also produced an affidavit in 

upport of the notice, which stated a trust created 

\v both parties, for the sale of part of the estate, 

iiid some expeoces incurred in the execution 

oi that trust. He insisted that these expences 

were chargeable upon the premises. — The amount 

of the sums insisted upon, beyond that due on the 

mortgage, was not specified. 

Praicfobjected, that the notice shouldspecify the 
nature and amount of the charges insisted on, that 
the defendant might consider whether he would ad- 
mit and pay them, and that the Court might see 
whether there was any ground for insisting on such 
charges; for the statute would be nugatory if the 
mere indefinitely insisting on other demands would 
destroy its effect.— He considered the affidavit liable 
to the same objection, as to the sum demanded not 
being specified; and although the nature of the 
charge was mentioned, it appeared that the only 
claim was for the expences of a deed relating to the 
mortgage, which might therefore be referred to the 
Mtintor, under the statute. He mentioned several 
cu*c* in which the Court of King's Bench had in- 
quired iuto the nature of the charges set up, before 
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allowing them as cause against such orders. Skin- 
ner v. Stacy, 1 Wils. 80. Bingham v. Gregg, 
Barnes 182. 

Dampier contended, that this summary proceed- 
ing was only given where the parties were agreed # 
as to the sum to be paid. If there is any question 
between them, it must go in the regular mode of 
proceeding. 

Macdonald, Chief Baron. — The Court are of w****** 
opinion that the notice and affidavit are insuffi- 
cient. It is necessary that the nature of the ulte- 
rior demand, and its amount, should be stated; for 
if the sum claimed is admitted, it is no longer an 
objection to the order being made, and the defen- 
dant must know the claim, otherwise he cannot 
admit it. Besides we are to see that a real de- 
mand is set up, of a nature which cannot be de- * 
term in ed in this summary method, for if the mere 
insisting on further charges were sufficient, the in- 
tention of the act would be wholly defeated.— 
The only charge here specified is of a nature which 
may be very well settled by the reference to the 
Master. 

The rule was made absolute. 



V0L. in. 
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4th July. Nichols v. Lee, 



piea(toade- "TkECLARATiON on a bond, which, u po n oyer ap- 
Ta^bmjd",* peared to be conditioned for the payment of 

tlfflfierwJrh" a principal sum, with lawful interest.— Plea, that 
received u^uri- a f ter t h e execution of the bond, the plaintiff took 

on* interest, is * 

bad. and received from the defendant more than lawful 

interest for the money due. To this plea the plain- 
tiff demurred. 

Espinasse, for the demurrer, rested on Pollard \. 
Scholey, Cro. Eliz.%0. Bidst. 17. Ferralv. Shaen, 
1 Saund. 294. and the cases in 5 Baa Abr. 408. 
412. 

Onslow for the defendant. The mischief to be 
remedied by the statutes of usury will remain, if 
the lender can afterwards, by threatening a demand 
of payment, extort usurious interest at each yearly 
settlement, and yet retain a legal security for his 
principal.— The statutes avoid all securities" where- 
" upon or whereby there shall be reserved or 
"taken" more than legal interest: and Lord 
Hardwicke holds that this would avoid a mortgage* 
3 Atk. 154. 

Macdonald, Chief Baron. — There is nothing 
more settled than this point. To avoid a security 
as usurious, you must shew that the agreement 
was illegal from its origin. 



. - ' 
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Thomson, Baron. — Lord Hardwicke never 
could have meant to lay down the proposition that 
is reported in Atkins. 

The demurrer was allowed* 



T 



Walker v. Webb* $thJ»fr. 



he defendant had been party in a cause in a defendant «r- 

J . rested by quo 

C. P. which was referred, under a rule of the minus, while 
court, to arbitration. — The arbitrator lived in the Seprivlieiceof 
Temple, and the defendant went to a coffee-house Sere,^ay1w* 
in the Strand, to be ready to attend the arbitrator. *■«*«*■* b y 

*. * either court. 

if called for. While waiting there, he was ar*. 
rested by process issuing out of this court. 

Best moved to discharge him on common bail. 

The Court at first doubted whether it were not 
more proper to apply to the Court of Commton 
Pleas, as the defendant had at the time the privilege 
of that court: but, on consideration, it was held 
that either court might discharge him, and they 

Granted the rule, 
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SITTINGS AFTER TRINITY TERM. 



Serjeant's Inn ' 

Haii. Chapman v. Beard. 

Tuesday, 
18ib July. 

Fifteen yean rriHis was a suit for tithes. The defendant in 
^fice°L pri- h' s answer denied the title of fthe rector, and 
de*ce C of ITr - > ns,ste( ^ th at he had not been regularly inducted, 
guiar induction, and that he had not read the thirty-nine articles. — 

and of reading r _ 1 , 

rhe thirty-nine The plaintiff had been fifteen years in possession, 
— 1_ and bad received tithes from the defendant. No 
tio^by 1 the evidence was given of any ceremony of actual in- 
ri^MonerSs pa "Auction having taken place; but it was proved 
prima facie ew- that upon the plaintiff's taking possession of the 

denc<! against ° 

lmn of the rec- benefice, the bells were rung by his order; thede- 
8 % ' fendant's witnesses severally proved, that they had 
generally attended divine service for the two 
months immediately after the plaintiff's becoming 
rector, and that none of them had heard him read 
the thirty-nine articles, or had heard of his read- 
ing them. No evidence was given that he had 
ever read them. — The defendant had paid tithes 
to the plaintiff for several years. 

Richards and Shorty for the plaintiff, relied on 
Bevan qui tain v. Williams, 3 Term Rep. 636. (n) 
Monke v. Butter, 1 Rol. Rep. 83. Watson's CI. 
Law. 652, Gibs. 817. 
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Romilly and Bent/on on theotherside. Induction 
is a necessary part of the title of the plaintiff, and 
is the seisin at common law. Possession without 
it is tortious and voidable ; the plaintiff therefore 
must prove it. Butler's Ni. Pri. 105. and the 
cases there cited; 1 Sid. 220. Sfc. The particular 
form is not material; but unless the Archdeacon, 
or other ecclesiastical officer, has given corporal 
possession of the benefice, there is no title. 

In the case of Powelv. Milburn y 3 Wils. 355. it 
was solemnly settled that the having read the thirty- 
ninearticles by a parson is presumed, unlessevidence 
isadduced to destroy that presumption. Itisimpos- 
sible fotthedefendant to provethe negative, thatthe 
plaintiff never did read the articles; but evidence of 
several persons regularly attending church, during 
thefirsttwomonths,andwhodidnothearhimdoso, 
throws upon him the necessity of proving the fact. 

Macdonald, Chief Baron. — It is a very singular 
attempt, after fifteen years possession, acquiesced 
in by the defendant himself, to require the rector 
now to prove the fact of his induction. — There is 
no regular ceremony required for that purpose, 
and there is therefore no presumption of any evi- 
dence of it now existing. There is indeed proof 
of some formal seisin having been taken, by the 
ringing of bells and the like ; but the best evidence 
of induction at such a distance of time is the pos- 
session for fifteen years under it. 

As to the other point, I perfectly agree to the 
rule laid down by Cb. J. Oe Grey. But here you 
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shew no evidence to shake the legal presumption 
in favour of the incumbent. No doubt is raised. 
You have not shewn that any witnesses attended all 
divine service on each Lord's day for two months 
after the {Main tiff's induction, and deny his having 
read the articles during that time. The circum- 
stance of these witnesses not having heardhim do so 
on those days when they happened to attend, is no- 
thing, unless you can answer for each time that 
divine service was performed in the two months. 

Hoth \M, Baron. — There is a strong presump- 
tion of both the facts in dispute, from the acqui- 
escence of the parishioners, and of the defendant. 
If there is any want of title, they should have com- 
plained to the Bishop, or disputed it, while the 
memory of the thing was fresh. There is no record 
nor repository for the evidence of induction, or of 
reading the articles; and the witnesses cannot live 
for ever. If these facts are not to be presumed from 
length of time, that circumstance which strengthens 
all other tithes will serve to weaken or destroy this. 

Thomson, Baron. — The circumstance of having 
himself paid tithes to the plaintiff, is prima facie 
evidence of the title against the defendant. It was 
so laid down by Lord Kenyan, and Buller, Justice, 
in Radford v. Mackintosh (a), and confirmed by 
the case there cited. I perfectly agree in the doc- 
trine there held. ' 

The defendant was decreed to account withcost». 

(a) 3 Term Rep. 635. 
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Lord Petre v. Blencoe and Others. ISA 



20lb July. 

rpuE plaintiff, as impropriate rector, claimed tithe J^^^t of 
in kind of the defendants' lands in the parish »ny tithes from 

# a district can- 

of Mountnessing, or Gynge Mounteney, in Essex, not raise a pre- 
being the demesne lands of an ancient monastery, e«mpton°by 
of the Augustine order, of St. Leonard of Thoby. J^^.^t 
The defendants claimed tohold exempt from tithes. » 8tro "* ™: . 

r dence to explain 

The monastery of St. Leonard was situated within the extent of 
the present boundaries of the parish, and the rec- rectory, if at ail 
tory had from a very early period been annexed to ou l u * 
it. It was dissolved in 1524, by a bull from the 
Pope, and all the possessions vested in the crown. 
In \7 H. 8. that King granted to Cardinal Wohey 
the manors and lands of Thoby and Gynge Moun- 
teney, and also the rectory of Gynge Mounteney ; 
after his attain ture, the manor of Thoby was grant- 
ed in 22/7. 8. to Sir R. Page for life; and in 31 H. 8. 
the same subjects were granted, in reversion, to 
one Berners, under whom the defendants derived 
title; the grant included the scite of the priory, 
with thechurchof3*. Leonard of Thoby, the belfry, 
church-yard, $c. (not mentioning tithes J with all 
other lands and hereditaments of the monastery in 
Thoby. In 30 H. 8. the rectory of Gynge Mounte- 
ney was granted for twenty-one years to one H* 
' Wentwarthj including the " tithes of the demesne 
46 lands of the late monastery." In 37 H* 8. the 
rectory was granted to the plaintiff's ancestor, in- 
cluding " alt the tithes of the demesne lands of the 



.* 
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N *' same priory in Gynge Mounteney y late in the 

" tenure of H. Wentworth." No tithes were in 
fact ever paid for the demesne lands now in ques- 
tion, which were of very considerable extent; 
another part of the same demesne lands of Thoby 
•had been decreed to pay tithes in a suit in this 
court in 1739 ; the only defence there set up hav- 
ing been the unity of possession of the tithes and 
land in the hands of the monastery. Tithes had 
been paid for that farm ever since. 

The defendants rested their claim of exemption 
on several grounds. 

1. That after such a length of non-claim, while 
the rectory was in the hands of lay-men, a convey* 
ance ought to be presumed. 

S. That the district of St. Leonard of Tkoby was 
not parcel of the parish of Gynge Mounteney, but 
annexed to the church of St. Leonard, either as a 
separate parish, or as an extraparochial chapelry. 

3. That the tithes of the demesnes of Thoby 
were vested in the monastery, by some title dis- 
tinct from the rectory, and therefore were not 
conveyed to the plaintiff. 

It was proved that the lands in question were now 
considered as lying within the parish of Gynge 
Mounteney (a), and there was no trace of their hav- 



(a) la proving the parochiality of the demesnes of Thoby, 
some of the witnesses, whose depositions were read, appeared 
to be parishioners of Gynge Mounteney. 
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ing ever been otherwise, or of the existence of any 
parish or chapelry of Thoby , except from the men- 
tion of the church of St. Leonard of Thoby. 

If was not clearly ascertained whether the mo- 
nastery ever had any demesnes in the parish, as 
belonging to a manor of Gynge Mounteney, dis- 
tinct from the lands in question, the demesnes of 
the manor of Thoby. 

Burton and Piggott forthe plaintiff. The parish 
must be supposed to have always been of the same 
extent as at present, unless some evidence is shewn 
to the contrary. The common law right of the 
rector must be presumed to cover the whole parish ; 
and when we. find him or his predecessors, the mo* 
nastery, enjoying the titles of the whole, it must be 
referred to that general title, unless. some particular 
distinct title to any portion be clearly established. 

The existence of the church of St. Leonard \s 
accounted for as a necessary appendage to the 
monastery, and does not afford any presumption of 
a distinct parish or chapelry. 

The circumstance of the grant to the plaintiff 
conveying the tithes of the demesnes of the convent 
in Gynge Mounteney, distinct from the general grant 



Romilly objected, that they were interested in the parochiality 
of these lands on account of the contribution to parish rates, 
and therefore not admissible to move the fact. — The Court held 
them admissible, not being interested in the subject of this suit. 
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of the rectory, is naturally accounted for from the 
unity of possession till then, in the hands of the 
monastery, of Cardinal Wokey, and of the crown ; 
whe/i the tithes came first to be divided from the 
land, and capable of a separate perception, the 
grant, to prevent all doubts, has expressly menti- 
oned them. There is therefore no fair inference 
that the monastery held these tithes by a title dis- 
tinct from that to the rectory. 

» 

But supposing such an inference to arise, then, 
if the demesnes of the monastery in Gynge Moun- 
teney, mentioned in the plaintiff's grant, mean the 
demesnes of Tkoby, as lying within the parish, 
the tithes of those demesnes, the subject of dis~ 
' pute, are expressly granted to us. If the demesnes 
of Thoby are different from those mentioned 
in the grant, then the presumption of a distinct 
title to the tithes does not extend to them. 

The conveyance to the defendant of the church, 
church-yard, belfry, 6fc. all connected with the 
church of St. Leonard, without mentioning the 
tithes, negatives any idea of these having been 
conveyed to him; and there is ho evidence of any 
conveyances or transmission of the tithes of the 
demesnes, as a property in the defendant's family, 
distinct from the land. 

If any such right ever existed, it could not 
merge, and the defendant, Blencoe, would be enti- 
tled to take the tithes from the other defendants, 
his tenants. He is setting up a counter title to 
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the tithes without any conveyance, or pernancy in 
any of his ancestors, to support such a claim. 

The whole ctefence therefore resolves itself, in 
truth, into a claim of modus in non decimando, 
founded on the long non-claim of tithes; but it is 
clear that such a defence is bad. Benson v. Olive, 
Bunb. 284. Charlton v. Charlton, Bunb. 325. 
The Corporation of Bury v. Evans, Com. R. 643. 
Nagle v. Edwards, ante, p. 702. — In the two latter 
cases, the presumption of a conveyance from the 
lay impropriators was insisted on, but the Court 
held it to be only another mode of claiming a modus 
in non decimando, and rejected it accordingly. 

Here the plaintiffs family being Roman Catholics, * 
could not with safety stir my question with their 
neighbours, concerning tithes, and the length of 
non-claim is therefore no proof against them. 

Partridge and Romilly for the defendants. Since 
the tithes which were vested in the different monas- 
teries, came into the hands of laymen, they have 
been transferable like any other lay- property, and 
all rules of construction orpresumption of such con- 
veyances ought to apply to them ; accordingly grants 
or conveyances of tithes have been presumed from 
length of possession; Scott v. Airey (a), Edwards 
v. Lord Vernon(b). The reason why a prescription 
in non e/mmawdo could net originally exist, was, be- 
cause the incumbent could not convey the tithes, 
and therefore a conveyance by him could not be pre- 

(a) Vide ante, vol l.p.311. [b) Vide ante, vol. hp. 312. 
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sumed from length of time, or any other evidence; 
but when the reason ceased to exist, the rule ought 
to have varied accordingly* Every thing which 
could be lawfully done shall, after long possession, 
be presumed. Beadle v. Beard, 12 Co. 5. the 
Mayor of Kingston v. Horner, Cowp. R. 102. 12 
Mod. 181. Sawbridge v. Benton («), otherwise the 
length of possession would be detrimental to the 
possessors, from the danger of the grants being 
lost or defaced. The cases which determine that 
such a presumption cannot exist against a lay- im- 
propriator, may therefore deserve to be reconsidered. 

But the present is distinguishable from those 
cases; in each of them only some particular species 
« of tithes was disputed. But the presumption of 
accidental omission t<fr collect, or of fraudulent 
subtraction of one species of tithes,is much greater, 
and the probability of a conveyance of it much 
less, than when the whole tithes of a large dis- 
trict have been immemorially withheld. 

There is a great probability that the lands of 
Thoby were not originally a part of the parish, and 
that the tithes of thatdistrict werevestedin the mo- 
nastery by -some distinct title. That lands might 
be so annexed to a parish, appears by Seid. Hist, of 
Tithes, c. 9. s. 4. and the express mention in the 
grant to the plaintiffs, of the tithes of the other 
demesnes, seems to imply such a separate title. — 
There is also some reason to suppose that it was ori- 
ginally aseparate parish. Foralthoughtheexistence 

(a) Vide ante, vol. 1. p. 372. 
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.of the church of St. Leonard maybe referable to the 
monastery, yet it may also be referred to an ancient 
parish or extraparochial chapelry, of which the 
memory is now* lost. The fact of the plaintiff's 
ancestors never having demanded tithes from so 
large a district, can only be accounted for,by sup* 
posing that it was known, for some reason now 
with difficulty guessed at, that the tithes of these 
demesnes were not included in the grant. .^ 

It is clear that the grant to the defendants, of all 
the hereditaments of the monastery in Tito by, would 
carry the tithes, if not before vested in the plain tiff. 

Burton, in reply. The cases of Bury St, Edmunds 
v. Evans, and Nagle v. Edwards, did not go on the 
particular c i re u instance of only some speciesof tithes 
being there disputed, but upon the general ground, 
equally applicable to the present case, that the 
length of non-payment of tithes to a layman can- 
not be set up to prove, either a modus in non de- 
cimando, or a presumed conveyance equivalent to 
such a modus. 

Jn all the cases where conveyances have been 
presumed, there has been actual possession to 
raise that presumption. Here the defendant has 
had no possession of the tithes. 

The case stood over till this day. 

Mac don alo, Chief Baron, in stating the case, 
remarked that the express mention of the tithes of 
the demesnes, after the general grant of the rectory 
and tithes, seemed to imply some peculiarity in the 
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title to those tithes which could not now be very 
clearly ascertained. — The mention of the demesne 
lands in Gynge Mountency seems to apply to a 
manor there distinct from the manor of Tkoby^ and 
over which alone the grant of tithes to the plain* 
tiff extended. 

It is not at all explained why the tithes of these 
demesne lands were never claimed, till the suit in 
1739 as to another parcel 6f them. — Lord Petres 
family were not in tact during all that time under any 
disability to assert their rights; they were in very 
considerable power during the reigns of//. 8., 2s. 
6., 2s/«z.,and*/. Land his ancestor who was first en- 
nobled, was Secretary of State under Queen Eliza- 
beth and./. 1. and a protestant. The reason, there* 
fore, of the tithes never having been demanded 
must be traced from other sources. 

It is now established by many cases too firmly to 
be disputed, that mere non-payment is not, even 
among laymen, any answer to the demand of tithes. 
Thesedeterminations are perhaps to be lamented. I 
should have liked better to have found, in regard to 
tithes, the same principle of decision which regu- 
lates the title to every other lay-fee. If nonpayment 
for any length of time forme no presumption of a 
grant of the tithes, then the length of enjoyment, 
which in all other cases is the best possible title, 
serves only to weaken the claim of exemption 
from tithes, as the difficulty of tracing its origin 
is increased. In the present case it is hardly cre- 
dible that the plaintiffs' family have omitted, for 
above two centuries, to exert this right, from mere 
forbearance or negligence. Some other trans- 
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action probably took place between the parties, the 
memory of which is now lost. But the cases pre- 
vent us from deciding upon the ground of such a 
presumption. 

Although length of time be not of itself a title 
against the rector, yet if there appear any circum- 
stances which can raise a doubt as to the original 
extent of his grant, the immemorial non-payment 
must give infinite force to such circumstances. 

Here it is not probable that the lands of Thoby 
were originally a separate district or parish; and 
the grants to the plaintiff clearly mark some parti- 
cularity in the title to the tithes of the demesnes. 
The searches which have been made as to the ori- 
ginal boundaries of the parish, and as to the manors 
spoken of in the grants, have not gone so far as 
perhaps they might. It rather seems that the grant 
applies only to the demesnes of a manor in Gynge 
Mounteney distinct from the manor of Thoby. — 
Under such peculiar circumstances, so little ex- 
plained, and where the possession so strongly for- 
tifies every doubt of the plaintiff's claim, we are 
of opinion that the case ought to undergo the in- 
vestigation of a jury, where the whole may be 
more closely investigated, and every circumstance 
of evidence receive its proper weight. 

The Court directed an issue, to try whether the 
plaintiff was entitled to the tithes of the lands in 
question, 
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Same day, CoLLYER V. HoWES. 



Juip!tou Tp HIS case came on for reheariiig. 

Clover bay » 

titbeable io the 

cook. Dot in tbo «-«■«•• s«* i V 

swathe. For the plaintiff, the same arguments were in- 

sisted on as at the former hearing. To prove that 
tithing in the swathe is improper, and that every 
sort of article must in some shape be separated 
into heaps, was cited, Erskine v. Ruffle, Bac. Abr% 
title Tithes, (N), pi. 22. where it was so determined 
as to barley. In Franklyn v. Gooch, (ante, p. 682.) 
it is established that the setting out tithes in such 
a shape that they may be compared with the nine 
parts, cannot be dispensed with, from any pecu- 
liarity of the weather, or of the mode of husbandry 
necessary in consequence of it. 

The first stage in which the tithes can be sepa- 
rated from and compared with the nine parts, is the 
proper period of tithing, however late it may be. 
Thus hops, rape-seed, and other small seeds, are to 
be tithed by the tenth measure, after they have 
been carried home and separated from the stalk. 

Thomson, Baron. — That question, in regard to 
cloverseed, cameon here in 1 77 1 , in the caseof Lloyd 
w.Bent ley. The Lord Chief Justice, then Mr. Baron 
Eyre, ruled at Nisi Prius> that it was titheable by 
the tenth measure, after being threshedout; but the 
Court determined that the mode of setting out the 
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tithes by measurement, while standing on the field, 
•was good, and they granted a new trial. 

The case stood over till this day. 

Macdonald, Chief Baron.— When this cause 
Was before the Court on a formet occasion, the 
evidence was not so fully discussed, nor the point 
60 clearly illustrated as it has now been, and we 
are very happy in an opportunity to reconsider our 
determination on a subject of such general import- 
ance. 

The broad question to be decided is, whether the 
tithe of clover can, according to theevidencebefore 
theCourt, fairly and legally besetout in theswathe, 
or whether it must be set out in some later stage, 
when the article gets into the shape of cocks. 

The first and strongest testimony is the evidenlia 
ret; the utter impossibility of ascertaining, with 
any precision, the fairness of the tithe if set out in 
the swathe. If the field is irregular, the length of 
the swathes must be unequal, and the parties must 
measure every swathe in the field, to determine 
the fairness of the tithe. 

On the former hearing, we decided forlhe defend- 
ant, on the ground that, according to the evidence 
then before us, clover does not in the usual course 
of husbandry get into the shape of a cock at all, 
butisgenerallycarried immediatelyfrom theswathe,. 
Upon the whole of the evidence now before us, we 
pre satisfied that we were then mistaken in the fact ; 

vol. in. z 
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that clover, in almost every case, is put into cocks, 
sometimes only before carting, generally in a much 

earlier stage. 

It appears, indeed, that it is sometimes, though 
rarely, carried from the swathe; but this is so unu- 
sual that there is a contrariety of evidence, whether 
. it is done in peculiarly fine or in remarkably bad 
seasons. 

If it does not introduce a new and unprofitable 
mode of husbandry, this tithe must be subject to 
the general rule with regard to all hay. The general 
and irrefragable law of tithing is, that each article is 
to be tithed when it comes into such a state of se- 
verance that the parson may see whether be has his 
fair tenth. The stage of the process in which that 
object is best attained, marks the time of tithing. 

This rule is analogous to that which prevails in 
other articles, similarly situated. The caseofErskine 
v. Ruffle applied it to barley. The tenant there 
tithed his barley in the swathe. This Court directed 
him to account for the value of the tithes as being 
improperly set out. They held, that the barley 
must be collected into heaps, not by any similarity 
to the mode of tithing corn or hay, but from the 
nature of the thing ; that the swathe is not such a 
state of severance as enables the clergyman to see 
that he has his tenth, and the article must therefore 
be put into a proper state for that purpose, before 
the tithes can be set out. 

The Court reversed the decree, and directed an 
account. * 
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A. 

Abeyance. 

See Devise 8. 



Account 

t. VX/*bere an attorney uses his 

influence over his client to 

settle an unfair account between 

them, the Court will open it at 

any time. 

Lewis v. Morgan. Page 769 

2. In such a suit, it is sufficient, if 
upon the whole the Court see an 
unfair account, although the 
particular objections raised by 
the bill are not made out in evi- 
dence. 

7(?9 

3. If in such a suit the vouchers 
have been delivered up, and can- 



not be found, the oath of the. 
party must be admitted as to their 
import. 

Page 709 



Admiralty. 

I. Where a vessel is prosecuted 
here, as forfeited for smuggling, 
and in the Admiralty as a prize, 
this court will not grant a prohibi- 
tion at the desire of the owner. 
The Attorney General v. Appleby* 

863 



Affidavit to hold to Bail. 
See Bail 4, 5. 

Agreement. 
See Lease T. 
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Alien Enemy. 



■\ 



See Admiralty 1. 



Amendment. 

See Practice (in Equity) 5 y 14, 17. 

1. The Attorney General may at 
any time amend a revenue in- 
formation. Y" 

The Attorney General v. Hen- 
derson Page 714 

2. The Court never permits an an* 
swer to be amended. 

Harris v. Daubeney. 717 

3. Where the name of the plaintiff 
is mistaken in the process and in 
all the proceedings, the Court 
vrill give him leave to amend while 
all is in paper. 

Gardner v. Walker. 935 



Annuity. 

1* Mere inadequacy of value given 
is not sufficient ground to set 
aside an annuity. 

Sheed v. Philips. 732 

S. V. Barnard v. Flint. 733 ft. 

$. In inquiring into the value of an 

annuity, the market price is the 

only criterion. 

Barnard v. Flint. 734 n. 

3* A clause of redemption contained 

in the body of an annuity deed, 

must be inserted in the memorial. 

Appleby v. Smith* 856 

S. P. Greaves v. Bainbridge. 87 On. 

4. The pourt cannot proceed, on 

motion, to order the securities to 
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be delivered up, for an omtssieto 
in the memorial, but can only apt 
aside the warrant of attorney and 
judgment. 

Appleby v. Smith. Page 856 
S. P. Jeffrey v. The Duchess of 
Athol. Ibid. n. 



Answer. 



See Amendment 2. 



Assessment. 



1. It was doubted whether a re- 
assessment could go for the duties 
on carriages, servants, and horses. 
- The King v. Wimbledon. 355 

2. But afterwards it was decided, 
that on the collector's not paying 
over, the parish is answerable to 
the crown for all the assessed 
taxes. 

The King v. St. George 1 $> Hanover 
Square. 920 



Attorney. 



1. An attorney is bound to apprise 
his client of his true interest, in 
transactions between them ; and if 
he takes unfair advantage . of his 
confidence, accounts settled fo* 
many years will be opened, al- 
though the vouchers have been 
delivered up. 

Lewis v. Morgan. 769 
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Auction. 



See Time 1. 



1. Whether the 19 Geo. 3. c. 56. 
extends only to public sales by 
auction. Quf 
The King v. Chapman. Page Sll 



Award. 



See Pleadings (in Equity) 2, 6. 



B. 



Mail. 

1. Notice of adding bail and of their 
justifying may be given together. 

Stone v. Stevens. 636 

2. Bail excepted to and not justify- 
ing are yet competent to surrender 
the principal. 

Gore v. Williams. 653 
S. P. Jacques v. Holland. Ibid. n. 

3. If a sheriff lets a defendant ar- 
rested on mesne process go at large 
without bail below, and on being 
ruled to return the writ, returns 
eepi, but* no bail is then put in 
above, the sheriff is liable in an 
action of escape; and it is not 
enough that he put in bail when 
ruled to bring in the body. 

Jones v. Earner. 675 
4L The affidavit to hold to bail stated, 
that the defendant was indebted to 
the plaintiff " as secretary to the 
" Tontine Society," for money 
had and received " to his use." 



Thif was held bad for the uncer- 
tainty. 

Whitchurch v. Whiting. Page 791 
5. An affidavit to hold to bail, in an 
action on the lottery act, need not 
state the sums, nor persons from 
whom they were received. 

The King v. Decker. 862 



Maron and Feme. 

1. If a woman married de facto to one 
whom she knows to have another 
wife, executes a deed as his wife 
jointly with him, srje is bound as 
a feme sole. 

Anstie v. Mason. 833 



Bill in Equity. 
See Pleadings (in Equity), 



. -■?*:. 




Bill of Exchange. + 



See Equity 1. 



1. A bill of exchange given to se- 
cure procuration money stipulated 
to be paid to the colonel of a 
regiment for a commission, is void, 
and equity will interfere, even 
after the money is in the hands of 
the sheriff, on an execution at 

law. 
Whittingham v. Burgoyne. 900 



Books. 



See Lien 1. 



0- . 
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Bounty. 

1. The bounty given by 26 G. 3. 
. c. 81. on the buss fishery for her- 
rings, is not payable where the 
buss lies in port, and sends out her. 
boats to fish. 

Edgar v. Miller. Page 026 



c. 



Chanties* 

1. Where an estate is devised sub- 
ject to a yearly charitable charge, 
if the charity cannot take effect 
for a period, although without the 
default of the devisee, the arrears 
shall accumulate. 

The Attorney General v. Bolton. 

820 

2. Where there are any directions 
to be given for a charity, the re- 
lator shall not pay costs. 

Ibid. 



Commission to ascertain 
Boundaries. 

1. A commission to ascertain the 
boundaries of two rectories was 
refused. 

Woolaston v. Wright. 801 



Commission to examine Wit* 
nesses abroad. 



See Practice (in Equity) 19. 



Commitment* 



See Game 1, 2. 



Common. 



1. A commoner cannot justify cut- 
ting down tre»k planted by the 
lord on the waste, but is driven to 
his action if there is not sufficient 
common left. 

Kirby r. Sadgrove. Page 892 



Composition. 
See Fraud 1. 



Consideration. 
See Annuity 1. 



Contingent Remainder. 



See Devise 8. 



Copyhold. 

1. A custom to renew copyholds for 
lives can only be on payment of 
certain fines; 

Wharton v. King. 659 

S. P. Lord Abergavenny v. Tho- 

mat * 668 n. 



Index to the principal Waiters. 



Costs* 



1. Where the defendant pays 1/. 
11*. 6d. into court, which the 
plaintiff accepts, he is not there- 
fore liable to pay costs as suing 
under forty shillings. 
Cadwallader v. Batty. Page 027 

fL In a suit for tithes, the defend- 
ant offering to pay into court the 
value of some of the articles de- 
manded,' must pay all the costs 
then incurred. 

Worral v. Miller. 6?2 

3, In an information for a charity, 
where there are any directions to 
be given, the relator shall not pay 
costs. 

The Attorney General v. Bolton. 

820 

<4 The plaintiff filed a bill in Chan- 
cery, and dismissedit after answer ; 
he then filed another bill in the 
Exchequer for the same matters ; 
the Court stopped his proceeding 
till the costs in Chancery were 
paid. 

Baldwin v. Mtdo. 835 



Covenant* 



See Lease 1. 

1. A tenant covenanting to repair, 
damage by fire only excepted, con- 
tinues liable to payment of rent, 
notwithstanding the premises are 
destroyed by fire. 

Hare v. Groves. 687 

2. Where a father, on his daughter's 
marriage, covenants to leave her 
at his death an equal share of his 



personalty with his son, a gift* of 
hir property in the funds to his 
son, reserving the annual divi- * 
dends for his own life, is not a 
breach of the articles. 

Jones v. Martin. Page 882 



Creditor. 



See Frabd 1. 



Custom. 



See Tithes 2, 3. 



• » 



D. 



Damages. 



See New Trial L 



Demurrer. 

See Pleadings (in Equity) 5, 14. 



Devise. 

* 
■ • 

See Legacy 1. Pleading? in 
Equity 9. Charities 1. 

T 

1. P. M. gave by his will * to his 
«« three daughters, 600/1 eachr, to 
" be paid them severally within 
,c five years after his decease, if 
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" then alive or any issue of their 
# * several bodies, to be paid by 
" his son, the residuary devisee; 
« the interest from his death at 
" 4 per cent, for so many years as 
" his son should keep it in his 
" hands of the five years ; but 
" if there should be no issue liv- 
" ing, from any of the daughters, 
•« at the end of the five years, then 
" an annuity for life, of 20/. to 
" be paid to them respectively ; 
" and the several sums of 500/. to 
be paid to them so dying with- 
out issue, should be equally di- 
vided between the survivors and 
their issue." One of the daugh- 
ters died within the five years, 
leaving issue, and having previ- 
ously assigned her interest. The 
assignee of the wife is entitled to 
the 500/. 

Oseland v. Oseland. Page 628 

2. Where a testator by his will de- 
vised the residue of his property 
to his daughters as tenants in 
common, and afterwards made a 
codicil expressly for a particular 
purpose, but thereby also ie-de- 
yised the residue to his daughters, 
omitting the words of severance, 
the codicil was construed by the 
will, and they took as tenants in 
common. 

Mathews v. Bowman. 727 

3. A devise of " all my lands, tene- 
" merits, and hereditaments to A." 
will carry the fee, if that appears 
to be the general intent of the 
testator. 

Denn on dent. Mellor v. Moor. 

781 

4. Whether the word " heredita- 
" ment" alone will carry a fee, 
Quf 

Ibid. 

5. Whether a \ devise of lands to A. 
" affflrpayment of my just debts 
" and funeral expences," will 
carry the fee. Qu ? 

Ibid. 



6. A. devised all his estates, whe* 
ther freehold or leasehold at M. % 
O., and /. to his widow for life, 
remainder to his nephew, paying 
2000/. to the appointee of the wi- 
dow ; and made her executrix 
and residuary legatee. The es- 
tates in question were held under 
church leases which the testator 
renewed after making the will; 
the widow by her will reciting the 
devise, and the power of appoint- 
ment " in pursuance of the said 
" power," appointed to the plain- 
tiffs, and devised the estates " so 
'* given by her said husband's 
" will, and all her legal estate 
" and interest therein," to trus- 
tees for the nephew, upon his pay- 
ing the said charge " according to 
" the true intent and meaning of 
" her said late husband's will, but 
** not before or otherwise." Sup- 
posing the renewal of the leases to 
have been a legal revocation of the 
devise by the husband, the execu- 
trix shall not be understood to 
have acted through ignorance of 
her right to the whole, but'to have 
designedly given effect to the real 
intention of the husband. . 

Penrice v. Garnons. Page 821 

7. Whether the tenewal of the' 
church leases, revoked the devise 
of the husband. Quf 

Ibid. 

8. A mortgagee in fee devised to A. y 
B. 9 and C, " and the survivor of 
" them, and the heirs of such 
" survivor." The infant heir of 
the testator was directed to join in 
re- conveying to the mortgagor as 
having the fee in him during the 
joint lives of the devisees. 

Harrison 1 i case* 836 
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Discovery. 



See Gaming 1. 

1. After twenty years possession, and 
a descent cast, the heir at law of 
a former owner filed a bill for dis- 
covery of the title of the occupant, 
suggesting a pretended devise from 
his ancestor: a demurrer was al- 
lowed 

Mutloe v. Smith. Page 709 

1. In a bill of discovery to support 
an action brought for money won 
at play, it is sufficient to shew 
from the facts that an action lies 
on the statute, without stating the 
nature of the action brought. 

Cowan v. Philips. 843 



E, 



Endowment, 

See Evidence 1. 

1. The vicar proved that he was 
entitled to some tithes in kind, but 
the particular species could not 
be ascertained, through the negli- 

fence of all parties. The Court 
irected an issue to try whether 
he was endowed of any, and what 
tithes. 

Potts v. Durant. 797 



v Equity. 

1. An action was brought upon bills 
of exchange given by mistake, and 
a bill for discovery and relief, to 



have them delivered up, filed 5 
upon die trial at law the defendant 
there had a verdict; he then 
amended his bill to state that fact 
and proceeded in Equity. He is 
entitled to a decree to have the 
bills delivered up, although, by 
the judgment at law they cannot 
be enforced. 

Lisle v. Liddle. Page 649 
2. Equity will relieve even after the 
money is in the hands of the she* 
riff on an execution at law, against 
a bill of exchange given for un- 
lawful procuration ofa commission 
in the army. 
Whittingham v. Burgoyne. 900 



Election. 

1. Where a vessel seized is .returned 
here forfeited for smuggling, and 
the seizing officer also prosecutes 
in the Admiralty, as a prize, as 
an enemy's property, this Court 
will not make him elect. 
The Attorney General v. Appleby. 

803 



Estate. 



See Devise 3, 4, 5, 8. 



Estoppel. 

See Pleadings at Law 1. 
Evidence 5. 



Evidence. 
See Legacy 1. 
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1. An instrument purporting to be 
an endowment without a tea! re- 
maining, and another purporting 
to be an inspeximus of the former 
under the seal of the ordinary, 
were rejected as coming out of pri- 
vate hands, unconnected with the 
matter in dispute. 

Potts v. Durant. 789 

% A terrier found in the archdea- 
con's registry is admissible. 

Ibid. 795 

3. A terrier, although not signed by 
the impropriate rector, nor by any 
person for him, is evidence against 
him as to his right to tithes in the 



Ibid. 796 
4. Fifteen years possession of a be- 
nefice is prima facie evidence of a 
regular induction, and of reading 
the 39 articles. 

Chapman v. Btard. 942 
& Payment of tithes by the defend- 
ant, a- parishiouer, is prima facie 
evidence against him of the rector's 
vi vie* 

Ibid. 
& Immemorial nonpayment of any 
tithes, from a district, cannot raise 
a presumption of an exemption by 
grant from the lay rector ; but is 
strong evidence to ax plain the ex- 
tent of the grant of the rectory, if 
at all doubtful. 

JjQrd Petre v. Blencee. 945 



^■1 



Exchequer. 



See Practice at Law 12. 

1. This Court having jurisdiction 
over all matters relating to the 
revenue/ ranfamtrol the conduct 



of the commissioners for auditing 
the public accounts. When the 
interposition of this authority is 
desired upon merely equitable 
grounds and upon complicated 
facts, the Court will not proceed 
upon motion or petition, but only 
upon bill or information. 

Ex parte Durand. Page 743 



Executor. 



&*Reiit1/ 



Extcht. 



1 . Two extents issued into different 
counties for the same debt ; both 
sheriffs seized goods; the debt was 
paid to the one before a venditioni 
exponas issued to either. He shall 
have the whole poundage. 

The Kine v. Barber. 717 

2, But where the debt was paid to 
the officers of the crown immedi- 
ately, although by compulsion of 
the one levy, the poundage was 
apportioned between the sheriffs. 

The King v. Fry. 718 ». 



Fine. 



See Copyhold 1. 



V 
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Fire. 



See Covenant 1. 



Fraud. 

See Equity 2. 

1. Where a creditor apparently ac- 
cepts and gives a receipt for a 
composition, in order to enable 
the debtor to deceive his other 
creditors, but takes a security for 
the rest of his demand, such secu- 
rity is void, although there is no 
joint agreement among the cre- 
ditors, nor any one is in fact de- 
ceived by the fraud. 

Fawcett v. Gee. Page 910 



Fraudulent Conveyance. 
See Covenant % 



G. 



Game. 

1. On an appeal from a conviction 
for killing game, on 13 G. 3» 
c. 80. the quarter sessions may 
either order payment of the pe- 
nalty or imprisonment ; -therefore 
a recognixance of a surety, taken 
for trying the appeal, and paying 
the penalty with costs, in caae of 
affirmance, is bad, 

The King v. Bellamy. 898 

t. An order of the justices to keep 
in confinement, for three days, 



during the sessions, is not a 
commitment in execution under 
13 G. 3. c. 80. which must be for 
three months, if at all. 

The King v. Bellamy. Page 898 



Gaming. 



See Injunction 4. 

1. A bill lies to have a discovery of 
the consideration of a security 
alleged to have been given- for 
money won at play> and to have 
it delivered up. 

Andrews v. Berry. 634 

2» In a bill of discovery «to support 
an action by a common informer 
for money won at play, it te suffi- 
cient to state that the defendants, 
or some of them for the benefit 
and on account of all, played and 
won. 

Cowan v. Philips. 843 

3. In such a bill it is not necessary 
to state the nature of the action 
brought ; it is sufficient to shew 
that an action was brought on the 
statute 9 Anne, to recover the mo* 
ney, and to shew by the feets that 
an action on the statute lay. 

Ibid, 



H. 



Hereditament. 



See Bettve 9 y 4. 
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I. 



Injunction* 



See Practice (in Equity) 5, 10, 16. 
Equity 2. 

1» Where one distrained, and on 
replevin made three conusances as 
bailiff to different persons, an affi- 
davit stating the only claim to be 
under one of the persons, and that 
he had absconded insolvent, will 
not entitle the plaintiff to an in- 
junction. 

Nichols v. Philips. Page 636 

2. The Court will not interfere by 
injunction (in the nature of an 

. order to stay waste) to prevent a 
breach of contract, where no tres- 
pass is committed. 
Longman and others v. Caili/ord. 

645 

3. Nor to prevent a tenant's selling 
dung off the farm, contrary to the 
covenants of the lease. 

Johnson v. Goldswaine. 749 
Sed vide contra Geas$ v. Lord 
Belfast. Ibid. n. 

4» The Court will grant an injunc- 
tion to prevent the negotiating a 
note obtained at play, upon affi- 
davit, before service of the sub- 
poena. 

— — v, B tack wood. 851 



Insurance. 

1. In a policy of insurance from loss 
by fire, from half a year to half a 
year, the insured, agreed to pay 
the premium half yearly, " as long 
" as the insurers shall agree to 



" accept the same," within fifteen 
days after the expiration of the 
former half year ; and it was sti- 
pulated that no insurance should 
take place till the premium was 
actually paid ; a loss happened 
within fifteen days after the expi- 
ration of one halt year, and before 
the premium for the next was 
paid ; the insured afterwards, and 
within the fifteen days, tendered 
the premium, which was refused. 
It was held that the insurers were 
not liable. 
Tarleton v. Staniforth. Page 707 



Interest of Money. 



1. A judgment debt carries interest. 

Thomas v. Edwards* 804 

2. A purchaser of a future interest, 
after a term, shall not pay interest, 
on an increased price, for a part 
of the term elapsing before the 
purchase is completed, unless the 
delay be by his fault. 

Growsack v. Smith. 877 



Interpleader. 



1. A tenant cannot file an inter- 
pleading bill against his landlord. 

Johnson v. Atkinson. 7U8 

2. Where one claimant seeks a cer- 
tain rent from a tenant in pos- 
session, the other unliquidated da- 
mages for use and occupation, he 
cannot make them interplead. 

Ibid. 

3. Where one rector claims a modus, 
and the rector of another parish 
claims tithes in kind of the same 
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lands, they cannot be made to in- 
terplead. * 

Woolaston Y.Wright. Page 801 



Joinder in Suit 



See Practice ih Equity 6. 
Pleadings in Equity 7, 9, 10 9 
11,13. Modus 8, 9. 



Judgment. 



See Interest of Money 1. 



L. 

Lease. 

See Covenant 1. 

1. An agreement for a lease, " with 
" all usual and reasonable cove- 
" nants," a covenant not to un- 
derlease or assign is implied, where 
the custom of the place is not ge- 
nerally otherwise. 

Folkingham v. Croft. 700 



Legacy. 
See Devise. 

1. A testator gavea legacy to "every 
" of the sons and daughters of his 
" late cousin ;" his cousin had 
left one legitimate daughter, and 
one son and one daughter illegiti- 
mate ; the latter are not entitled 



under the will, nor is evidence of 
such intention admissible* 

Hart v. Durand. Page 684 
2. A. devised to each of the children 
of B. 50/. to be paid to the father 
for their use* The father left to 
each of his children 260/. if they 
attained the age of twenty-one 
years. This is no satisfaction of 
the other legacies. 

Pullen v. Cresy. 890 
S. P. Field v. Mostyn. 831 n. 



Length of Time. 

See Discovery 1. Mortgage 2. 
Evidence 4. 



Licence. 



1. If a cutter obtains a licence from 
the Admiralty, as intended to 
" proceed on a voyage to Lisbon, 
" and sails upon a different voy- 
« age, she is liable to forfeiture, 
" and may be seized although 
" then lying in her original port. 
The Attorney General v. Brown. 

720 

2. If a cutter has a licence, as " in- 
" tended to be employed in the 
" oyster fishery, from the Isle of 
" Wight to Spurn Point," by a 
voyage to Hamburgh she becomes 

Jiable to forfeiture. 
The Attorney Generalv. Roote. 725 



Lien. 



1. Where an author agrees with 
bookseller to publish his work. 
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and to allow him interest for the 
inoney be shall advance, and also 
a share of the profits, the book- 
seller has a lien on the copy-right, 
for his disbursements. Semb. 
Broth r. Wentworth. Page 881 



M. 



Marriage Settlement. 



See Covenant 2. 



Mill. 



See Tithes 10, 11. 



Misnomer. 

1. Where the name of tne plaintiff 
is mistaken in the process, and in 
all the proceedings, the Court will 
give leave to amend while all is in 
paper* 

Gardner v. Walker. 935 

2. Whether a misnomer of the plain- 
tin 9 is a cause of nonsuit. Qu f 

Ibid. 



See Tithes 6, 7. Evidence 6. 



1. A modus payable by the owners 
of land covered by it, is good. 

Ord v. Clarke. 638 
S. P. Scarr v. Trinity College. 

TO6— 6 



2. A modus claimed in respect of 
divers pieces of land, consisting of 
about sixty-one acres* parcel of a 
certain ancient estate called J?«, 
consisting of 1500 acres, was held 
good. 

Otd y. Clarke. Page 638 

3. A modus claimed for hay was de- 
scribed in the terriers to oe for all 
grass, " except clover and the. 
" like." This is not a proof of 
the modus being modern. 

Franklin v. Spilling. 760 

4. A bill to establish a modus, stated 
that in the parish of A. in York* 
shine there are certain ancient 
townships, hamlets, or districts, 
called A.> B., and C, " distin* ' 
" guished by certain well-known 
" boundaries and limits," and 
claimed the modus in respect of 
each. This is good, without set- 
ting forth the limits or extent 
of each district, or distinguishing 
whether each is a township, ham- 
let, or district. 

Scarr v. Trinity College. 764 
S. P. Chaytorv. Trinity College. 

841 

5. The claim of exemption from 
tithes, or any other satisfaction for* 
the same than the sum of 4s. ld. f 
is a sufficient averment that that 
sum is due and payable. 

Ibid. 766^6 

6. The bill stated the modus to have 
been immemorially paid by the 
owners and occupiers, or some of 
them. This is good. 

Ibid. 

7. The bill stated the modus to have 
been immemorially ' paid by the 
district by contribution. No 
contribution had ever in fact been 
made. Yet it was held good; 
for the payment being ra its nature 
contributory, each payment was, 
as between the rector and pa- 
rishioners, a payment by contribu- 
tion. . 

/ifrf.WT 



/ 



/ 



IKDEX TO T«E PRINCIPAL MATTERS. 



8. In a bill to establish a contribu- 
tory modus, all the persons liable 
to the contribution need not to be 
parties. 

Scarr v. Trinity College. Page 768 

9. The rector of M. claiming tithes 
in kind, the occupier and landlord 
filed a cross bill to establish a mo* 
dus payable to the rector of S. by 
the lord of the liberty of which the 
lands were parcel. It was objected, 
1. That the Rector of S. not dis- 
puting the modus, a bill would not 
lie to establish it. 2. That the 
other owners of lands in the li- 
berty should have been parties. 
The objections were allowed, and 
the bill dismissed. 

Woolaston v. Wright. 802 

10. A modus claimed for lands as 
being part of an ancient estate 
without naming the ancient es- 
tate, or setting forth the abuttals, 
or any description of it, or of the 
lands of the defendant in it, is 
bad. 

Wood v. Wray. 838 

11. One owner of lands in a town- 
ship may sue for himself and the 
others, to establish a contributory 
modus for all the lands there. 

Chat/tor v. Trinity College. 841 



Mortgage. 



See Practice in Equity 13. 

L On a bill to redeem, the morr- 
. gagee cannot object that the bill 
does not state a valid legal convey- 
ance to him. 

Roberts v. Clayton. 715 

2. Baron and feme, seized in fee in 

right of the feme, mortgage by^ 

fine, and afterwards convey the 

equity of redemption, by lease and 



release, to the mortgagee; tner 
mortgagee remains in possession 
as complete owner for more than 
twenty years, during the life of 
the husband, tenant by the cur- 
tesy ; upon the death of the hus-^ 
band, the heir of the wife may re- 
deem, notwithstanding the lapse 
of time. 

Corbett v. Barker. Page 756 
3. Where a mortgagee brings an 
ejectment to get possession, and 
the mortgagor moves to stay pro- 
ceedings on payment of what is 
due and costs ; if the mortgagee 
gives notice of other demands, as 
cause against the order, he must 
specify the nature and amount of 
such demands. 

Goodtitle on dem. Leon r. Jjms~ 
down 937 



N. 



New Trial. 



1. In an action for assault and bat* 
tery, the writ of inquiry was set 
aside for excessive damages. 
Goldsmith v. Lord Sefion. *» 



Notice. 



See Tithes' 3. 



Nuisance, 



See Common 1. 
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P. 



Parties {to a Suit J, 



See Pleadings in Equity 7. 9, 
10, 11. 13. Practice in Equi- 
ty 6. 



Payment of Money into 
Court. 



See Costs 1. Practice at 
Law 13. 

1. In a suit for various articles of 
tithes, the defendant offered to 
pay into court the value -of all but 
one of the articles claimed, with 
the costs of suit as to them. It 
was held that he must pay the 
whole costs then incurred. 

Worral v. Milior. Page 632 



Pleadings in Equity. 



See Modus 2, 4, 5. 

1. Bill of foreclosure as to a mes- 
suage and forty acres of land ; plea 
deducing a title to the premises, 
and stating them to be a messuage 
and tenement. The plea is bad, as 
not relating to the land demanded. 

Wedlake v. Hutton. 033 

2. On a bill for an account after an 
award, on the ground of matters 
stated not to have been compre- 
hended in it, it must appear 



clearly that the award is not filial* 
otherwise a plea of the award is 
good. 

Routh v. Peach. Page 637 

3. As to the effect of many inconsis- 
tent defences. 

Nagle v. Edwards, 702 

4. On a bill to redeem, the mortga- 
gee cannot object that the bill 
does not state a valid legal con- 
veyance to him. 

Roberts v. Clayton. 715 

5. A demurrer to the relief is over- 
ruled by an answer to the disco- 
very of the facts on which the re- 
lief is prayed, 

jbid. 

6. A submission to arbitration was 
made a rule of court, and au 
award made; the bill stated the 
award to have been obtained by 
misrepresentation of facts not then 
known to the plaintiff. Plea, the 
award alone, and no answer. The 
plea is bad. 

Gartside v. Gartside. 735 

7. A corporation may join in a suit 
to establish a claim of exemption 
in favour of its individual mem- 
bers. 

London v. Liverpool* 738 

8. A plea stating that the plaintiffs,, 
who claimed as citizens of Lon- 
don, never were resident there, or 
paying scot and lot, and that they 
were admitted freemen by fraud, 
for the purpose of enjoying a cer- 
tain exemption, is bad for dupli- 
city. 

Ibid. 

9. In a devise to sell, and the pro- 
duce to be divided, all the persons 
interested in the fund must be 
parties, although the land is sold 
before the suit. 

Faithful v. Hunt. 761 

10. In a bill to establish a contri- 
butory modus, all the persons lia~: 
ble to the contribution need not 
be made parties. 

Scarr v. Trinity College. 768 
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11. In a bill to. establish a modus 
where the rector is an eleemosy- 
nary foundation, of which the 
King is visitor,, the Attorney 
General need not be made a 
party. 

Scarry. Trinity College. Page 768 

12. A bill to perpetuate testimony, 
going on to pray relief on the 
same matters, is good. 

Ibid. 

13. One owner of lands in a 
township may sue for himself 
and the others, to establish a con- 
tributory modus for all the lands 
there. 

Chat/tor v. Trinity College. 841 

14. On a general demurrer to a bill 
seeking relief, an objection to the 
discovery, as subjecting the de- 
fendant to penalties, is not com- 
petent. 

Whittingham v. Burgoyne. 900 



Pleadings (at Law.) 



1. A contract for goods was put an 
end to by both parties, but the 
goods were in the possession of the 
intended purchaser; the value 
rising, he converted them to his 
own use, and offered the former 
price. The owner demanded the 
increased price, and on refusal, 
held the defendant to bail " for 
** goods sold and delivered." 
This does not prevent him from 
suing in trover. 

Parry r. Dawson. 710 

2. A set. fa. against two " that they 
" severally be and appear to shew 
«• cause," &c. on a bond to the 
crown executed by three, is bad. 

The King v, Chapman. 811 



Publip Policy. 



See Equity 2. 



Policy of Insurance. 



See Insurance. 



Poundage. 



See Extent 1, 2. 



Practice in Equity. 



See Injunction. Equity. 

1. A bill to perpetuate testimony of 
a modus, being amended by add- 
ing an essential party, after the 
commission executed, but before 
publication, a new commission was 
granted. 

Biddefordv. Partridge. Page 646 

2. Where an order nisi for seques- 
tration is obtained against a pri- 
vileged pefton, he i% not in con- 
tempt unless he neglects to obey 
the order nisi. 

Smallbrook v. LordDonegall 647 

3. Such an order may be served on 
the clerk in court of the defejv- 
dant. 

Ibid. 

A * 
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4. The Court will not direct the 
officers of the Kcclesiastical Court 
to deliver out the original will to 
be produced here, merely to save 
the expence of a copy. 

Wells v. Corbyn. Page 648 

5. Where an injunction is obtained 
for want of an answer, and an 
answer afterwards tiled, but the 
defendant does not move to dis- 
solve the injunction till two terms 
afterwards, and when the bill has 
been amended, yet the injunction 
may be dissolved upon motion of 
course. 

Patton v. Panton. 651 

6. -One of two joint executors and 
residuary legatees assigned his 
interest, and died; the assignee 
filed a bill to have half the re- 
sidue transferred to him. The 
representative of the assignor need 
not be a party, unless there ap- 
pear any doubt of the validity of 
the assignment. 

N Blake v. Jones. 651 

7. Increase of price offered, is not 
alone a reason to open biddings 
after the report confirmed. 

Boyer v. Blackwell. 656 

8. Where one person is reported 
purchaser of several lots before 
the Master, if the biddings are 
opened as to one of the lots, he 
shall have an option to open them 
as to all. Semb. 

Ibid. 

9. In a -motion for an injunction, the 
plaintiff cannot read affidavits to 
contradict the answer. 

Somerville v. Buckler. 658 

10. A. sued at law on a policy of 
insurance which he had made as 
agent for B. On a motion for 
an injunction on affidavit of JS.'s 
residing abroad, A. must have no- 
tice. Semb. 

Beachcroft v. Gordon. 686 

11. As to the effect of many incon- 
sistent defences, see 

Nagle v. Edwards. 702 



12. In a bill by legatees against 4 the 
executor, if he admits on his exa- 
mination a balance due, and claims 
no interest, the Court will order 
him to pay it before the report. 

Cargenven v. Peters. Page 751 

13. A second mortgagee, the plain- 
tiff, applied for a receiver ; this 
was opposed by a defendant who 
had purchased from the plaintiff 
part of his mortgage, and was in 
possession as tenant of a part of 
the estate of which the rent was 
equal to the interest of his share 
of the mortgage. The order was 
granted. 

Archdeacon v. Bowes. 753 

14. After an order nisi to dismiss for 
want of prosecution, the plaintiff 
filed a replication ; and afterwards 
moved to withdraw the replication 
and amend, on affidavit of mate- 
riality ; he must also shew why the 
facts introduced by the amend- 
ment could not have been stated 
before. 

Longman v. Calliford. 807 

15. No witness ought to be exa- 
mined after publication, although 
sworn before. 

Jenkinson v. Pepys, Bart. 835 

16. The Court will grant an in- 
junction to prevent the negotiating 
a note obtained at play, upon af- 
fidavit, before service of the sub- 
poena. 

— — v. Blackwood. 851 

17. A bill for discovery of the con- 
tents of a lost deed, and to have a 
new one executed, must be ac- 
companied by an affidavit of the 
loss of the former. 

Rootham v. Dawson. • 859 

18. Where the bill is amended after 
answer, by adding a defendant, 
the original defendant cannot an- 
swer the amended bill, nor have 
any order for time to answer. 

Gill v. Mathews. 870 
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19. In a suit to obtain testimony for 
defence of a suit at law, the Court 
will not grant a commission to 
examine witnesses abroad, unless 
on good grounds shewn, although 
no injunction is moved for. 

' Snedden v. Baring, Page 880 

20. An interrogatory being sup- 
pressed as leading, the Court, on 
the circumstances of the case, gave 
leave to exhibit a fresh interroga- 
tory. 

Mentill v. Payne. 923 

21. Where an injunction is obtained 
on the absence of one of the de- 
fendants abroad, on a motion to 
discharge that order, the answer of 
the other defendant cannot be 
read. 

St. John v. Cargill. 943 

22. After exceptions are allowed, 
the defendant has eight days to 
answer, and may then have an 
order for three weeks, to com- 
mence from the end of the eight 
days. 

Cowan v. Philips. 936 



Practice fori the Law and 
Revenue Sides. J 



See- Costs, Bail, Mortgage 3. 
Interest of Money 1. Vlnue, 
Misnomer 1. Amendment. 



1. The rule to luring in the body 
may be taken out on the day im- 
mediately after the sheriff has re- 
turned the writ, if the time for 
putting in bail is then expired. 

Gore v. Williams. 553 

% Bail excepted to, and not justify- 
ing, are yet competent to surren- 
der the principal. 

Ibid. 



3. An order nisi for costs for not 
. proceeding to trial, was served on 

the elerk m court ; this is regular 
to bring the parties into contempt; 
and upon service of the allocatur ', 
and demand and refusal of the 
costs, an attachment goes. 

Merit v. Meek. (556 

4. If a sheriff lets a defendant, ar- 
rested on mesne process, goat large 
without bail below, and on being 
ruled to return the writ, returns 
cepi, but no bail is then put in 
above, the sheriff is liable in an 
action of escape; and it is not 
enough that he puts in bail when 
ruled to bring in the body. • 

Jones v. Earner. 675 

5. A^. fa. tested before the death 
of the defendant, but in fact taken 
out after it, is bad. 

Walker v. Drawater. 680 

6. The Attorney General may • at 
any time amend a revenue inform- 
ation, as of course. 

The Attorney General v. Hender- 
son. 714 

7. Where the interposition of this 
Court is desired, to control the 
conduct of the auditors of public 
accounts, upon grounds merely 
equitable, and upon complicated 
facts, the Court will not proceed 
upon a summary application by 
motion or petition. 

Ex parte Durand. 743 
8» Seven terms having elapsed with- 
out the Attorney General's bring- 
ing on the trial of an infotmation 
for a seizure, the Court directed 
the vessel to be returned without 
security. 

The Attorney General v. Richards. 

753 
9. The rule on the sheriff, to return 
the writ, expired two days after 
the end of term ; a rule to bring 
in the body, taken out neit day, 
but tested on the last day of term, 
was held regular. 

Buckler v. Blyth. 779 
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10. la an information upon seizure I 
of a vessel, upon affidavit of injury 
from delay, a writ pf delivery was 
granted on security, after two 
terms ; the defendant waited three 
terms more without a trial, and 
then moved to discharge the re- 
cognizance; the Court neld that 
the Crown ought to have six 
terms in all ; and that a reasonable 
cause of delay (absence of wit- 
nesses abroad) should be allowed, 
after the six terms. 
The Attorney General?. Denham. 

Page 805 

11. In an action of assault, the writ 
of inquiry was set aside for exces- 
sive damages. 

Goldsmith v. Lord S eft on. 808 

12. Where goods are in the hands 
of a sheriff, and are claimed by a 
subject as seized under a fi. fa. 
issuing out of K. B., and by the 
crown, under an extent as having 
a specific lien on the goods for 
duties, the Court of Excher 
quer will not stay the proceedings 
of the crown, so as to let the 
question be tried in K. B., which 
ought, by the prerogative, to be 
tried here. 

The King v. Pickman. 852 

13. The Court will not stay pro- 
ceedings in an action of trespass 
for setting goods, on the defend- 
ant'« restoring them, or the value, 
with costs, where it will not end 
the suit, and the value is not ad- 
mitted. 

Knott v. Barker. 896 

14. A defendant arrested by quo 
minus, while protected by the pri- 
vilege of C. P. as a suitor there, 
may be discharged by either 
ppurt. 

Walker v. Webb, 941 



Prerogative. 



See Practice {at Law) 13, 



Prescription. 



See Tithes 6, 7. 



Privilege. 
See Practice (at Law) 14, 



Prohibition. 



See Admiralty 1. 



Purchaser. 



See Practice (in Equity) 7, % 



Q. 



Quarter Sessions. 
See Game 1, 2. 
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R. 

Recognizance. 
Set Game 1, 2. 

Rent. 
fSee Covenant 1. 

I* If a stranger receives rent due to 
the testator in his life-time, and 
afterwards, by desire of the tenant 
in possession, pays the demand of 
ground-rent due at the same time, 
for the same -premises, he may de- 
duct such payment, in an action 
by the executor for the rent ; but 
not a payment of ground-rent, 
arising after the death of the tes- 
tator. 

Wilkinson v. Cawqod. Page 905 



Revenue. 
^Exchequer 1. 



S, 

Satisfaction. 
See Legacy % 



Set-off. 
See Rent 1. 



Sheriff. 



See Extent 1, 2. Bail. Prac- 
tice at Law. 



Ship. 



See Licence 1, 2. 



Statutes referred to. 



25 H. VI. c 0. 
32 H. VIII. c. 7. 

2 & 3 E. VI. c. 13. 
1 J. I. c. 22. 

21 J. I. c. 4. 

13 & 14 Car. II. c. 11. 

29 C. II. c. 3. 

4&5 W.kM.c. 20. 

9 Ann. c> 11. 

9 Ann. c. 14. 

3 Geo. I. c. 15. s. 3. 

18 Geo. II. c. 34. 
20 Geo. II. c. 3. 
25 Geo. II. c. 36. 
13 Geo. III. c. 80. 
17 G<?o. III. c. 6. 
17 Geo. HI. c. 50. 

19 Geo. III. c. 56. 
24 Geo. III. c. 19. 

24 Geo. III. Sew. 2. c. 

25 Geo. HI. c 47. 
25 Geo. III. c. 52. 
27 Geo. HI. c. 1. 
27 Geo. III. c. 32. 
34 Geo. HI. c. 50. 
36 Geo. III. c. 104 
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703 

760 

872 
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809 

, 680 
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872 

634, 843 
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634 

856, 921 

850 

898 

865 

813 

ibid. 

872 

47 720 
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745 

862 
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T. 

Taxes. 

See Assessment 1, 2. 

1, The Court will not upon motion 
enter into any question on the 
assessed taxes. 

The King v. The Commissioners of 
the Navy. Page 858 



Terrier. 



See Evidence 2, 3. Modus 3. 



Time, 



See Discovery I. Mortgage 2. 
Interest of Money 2. 

J m Where by the terms of an auction 
the sale is to be completed by a 
certain day, yet if neither party 
takes any step to quicken the 
other, the time is waived, and 
equity will interfere to prevent the 
purchaser frojn taking advantage 
of it at law. 

Jones v. Price. 924 



Tithes* 
See Modus. Evidence 6. 

1. Stubble mowed and used as fod- 
der or manure is not titheable. 

Tennantv. Stubbing. 640 




2. A custom of tithing, by throw* 
ing aside every tenth sheaf as the 
corn is about to be carried, is bad. 
Tithes mutt be so set out that the 

Lor majpQompare them with the 
L^parts. 
*ennant v. Stubbing. Page G40 

3. Where, by the custom, notice of 
tithing is to be igiveii, an hour's 
notice is not sufficient. 

, liid f 

4. Setting out of tithes cannot be 
dispensed with, even where the 
uncertainty of the weather pre- 
vents the corn from being put in 
shocks at all. 

Franklyn v. Gooch. 682 

5. Mere non-payment of a particular 
species of tithe is no evidence 
against a lay rector of a convey- 
ance of that tithe. 

Nagle v. Edwards. 702 
S. P. Lord ketre v. Blencoe. 945 

6. A prescription in non decimando, 
can only be set up for a large tract 
of country, well known as a se- 
parate district. 

Nagle v. Edwards. 702 

7. Whether such a prescription can 
be set up against payment of tithes 
due of common, right. Quf 

Ibid. 

8. Agistment is a predial tithe. 

Scarr v. Trinity College. 760 

9. The bill was for tithe of agist- 
ment of barren and unprofitable 
cattle ; the defendant, supposing 
it not to relate to sheep, made no 
fiefence as to them ; the Court 
refused to direct an account as to 
sheep. 

Turner v. Williams. 829 

10. A water-mill is titheable as a pre-? 
dial and local tithe in respect of 
the person to whom it i* payable, 
but as a personal tithe in the 
mode of accounting. 

Hall v. Machett. 915 

11. The tithe of the clear profits of a 
mill being alone due, the rent is the 
first deduction ; and in the case qf 
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iVf** 



a new mill, in the occupation of 
the owner, an yearly value, in the 
nature of a rent, is to be put upon 
it and deducted. 

Hall v. Mad§fL 

12. A farmer may . cut down". 
in any portions most convenient, 
provided he sets out all then cue 
down, before any is carried away, 
and provided it be not done vexa- 
tiously. 

Ibid. 

13. Clover hay is titheable in the 
cock, not in the swathe. 

Collyer v. Howes. 954 



V. 

Venue. 

1. The venue of an information on 
24 Geo. 2. c. 19. for being both 
a tanner and a shoemaker, need 
not' be in the county where the 
offence was committed. 
The Attorney General v. Ferris. 

871 



Vendor and Vendee. 

See Practice in Equity 7, 8. 
Annuity 1. Interest of 
Money 2. Time 1. 



U. 

Usury. 

1. Action on bond ; plea, that after 
the execution of the bond, the 
plaintiff took from the defendant 
more than legal interest, was held 
bad* 

Nichols v. Lee. Page 040 



w. 

■ 

Will. 

See Devise. Legacy. Practice 
in Equity 4. 
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